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MAY IT PLEASE THE COMMISSIONERS 

Introduction and High Level Summary 

[1] These legal submissions are presented on behalf of X-Ray Trust Limited 

and the Trustees of the Avenue Trust1 (hereafter together referred to as 

“the Submitter”).  X-Ray Trust owns those parcels of land legally 

described as Lots 1 and 2 DP 475822, and the Avenue Trust Lot 3 DP 

475822. 

[2] Lots 1 – 3 were consented in June 2012 2 with titles issuing in August 

2014.  As you will have noted from your site visit, Lot 1 has been the 

subject of the majority of development to date, with the main dwelling 

nearing completion.  There is a barn consented on Lot 2.  No 

development or land use consents have been pursued on Lot 3 to date. 

[3] The three lots are subject to extensive consent notice controls.  The Lot 

3 consent notice mirrors the conditions imposed on the initial grant of 

consent, whereas the controls on Lots 1 and 2 have been varied over time 

as development plans on those two lots have progressed over time.   

[4] Lots 1 and 3 have historically been identified as having three 

landscape/landform components – plateau, hillside and meadow3.  This 

classification seems to find favour with Ms Gilbert, who adopts those 

descriptions throughout her evidence. 

[5] Whereas Ms Gilbert and Mr Blakely agree with the zoning of the hillside 

landform, they disagree as to the balance.  The evidence for the submitter 

is that the plateau should be zoned Wakatipu Basin Rural Amenity Zone, 

including the adjoining Donaldson site4, and the meadow – Wakatipu 

Basin Lifestyle Precinct (“Precinct”).5 

[6] The broad extent of relief sought by the Submitter is set out in paragraph 

3.1 of Ms Taylor’s evidence. 

                                                      
1 Craig Leonard Heatley, George Bernard Horton, Sophia Louise Heatley and Haylee Maree Pyle 
2 By Consent Order of the Environment Court ENV-2010-CHC-272 (attached) (Council reference number RM 100375).   
3 See Consent Order conditions that refer to these areas, and as depicted on the consented landscape plans. 
4 Lot 3 DP 20693 
5 But subject to a structure plan overlay 
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[7] As explained in X-Ray Trusts submission, it submitted to Stage 1 of the 

District Plan Review.  Under the Plan as notified, the Submitters land 

(and adjoining Donaldson land) was located in the Rural zone.  X-Ray 

Trust’s submission provided qualified support for that zoning.  

[8] X-Ray Trust submitted in opposition to the extended Millbrook Resort 

Zone (encompassing the former Dalgleish Farm)6.  As a result of 

extensive negotiation with Millbrook, the parties agreed on amendments 

to the Millbrook Structure Plan and rules that keeps development within 

the Millbrook Resort zone off the plateau area.  It is now somewhat 

ironic that the existence and development undertaken within Millbrook 

appears a significant element upon which the Council draws support for 

the Precinct on the plateau7. 

Scope – Lifestyle Precinct with Structure Plan 

[9] The submission originally sought that the entire area of the meadows be 

overlaid with the Precinct.  The evidence for the Submitters has refined 

that relief and proposed that development within the Precinct overlay be 

subject to a structure plan, where development nodes have been 

identified. 

[10] It is submitted that the amended relief is within scope of the original 

submission, as it does not go beyond the bounds of what was sought in 

the original submission.  The amendments have the potential to reduce 

the reduce effects by confining development to specifically identified 

areas, where the evidence for the Submitters is that development is best 

absorbed, whilst maintaining the overall density of development 

contemplated by the Precinct overlay. 

Arrowburn Structure Plan 

[11] Within the umbrella zoning of Lifestyle Precinct, the submitters propose 

the Arrowburn Structure Plan to control and limit development to five 

specifically identified nodes on land that is gently inclined.  The 

                                                      
6 Also discussed in paragraph 2.9 of Ms Taylor’s evidence 
7 Bilbert, rebuttal at paragraph 7.7(b) 



 

JEM-410623-15-49-V2:LN 
 

4 

identification of these nodes results from detailed landscape and site 

investigations.  No limiting geotechnical issues have been identified. 

[12] 3-Waters servicing8 is addressed in the evidence of Mr Steel.  While Lots 

1 to 3 (and associated development) are not currently within the water 

and wastewater scheme boundaries9, Mr Steele identifies that subject to 

modelling there may be capacity within the existing council schemes, 

but if not, viable alternatives exist.  No issues with stormwater disposal 

have been identified. 

[13] The structure planning process is a refinement of the Trusts’ submission 

and identifies the development potential of the site while continuing to 

appropriately protect the key attributes that are consistent with the 

proposed variation.   

[14] Approval of the structure plan and associated methods will achieve the 

overall one-hectare average density over the sites, while retaining large 

areas of open space10.  In addition, Rule 24.4.5 is amended to exclude 

from its ambit (as a Restricted Discretionary Activity within the 

Precinct), buildings outside the development nodes in the Arrowburn 

Structure Plan.  New Rule 24.4.25 is introduced to make non-farming 

buildings in the building restriction area in the Arrowburn Structure Plan 

a non-complying activity. 

Specific Legal Issues 

[15] The Submitter has no particular issue with the zoning principles derived 

from the Stage 1 hearing process11.  Ms Taylor undertakes a thorough 

analysis of the rezoning proposal in her evidence, including an 

evaluation under section 32AA. 

 

 

                                                      
8 Water, wastewater and stormwater 
9 Albeit the infrastructure is located nearby - see Steel at paragraphs 11 and 12 
10 See Rule 27.5.1 – no minimum lot size but lots to achieve a 1 ha average across the entire Arrowburn Structure Plan 
11 Report and Recommendations of Independent Commissioners Regarding Queenstown (other than Wakatipu Basin) Planning Maps, No. 
17.1, from paragraph 5.1 
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Section 32AA Evaluation 

 

[16] Ms Taylor carries out a comprehensive evaluation in her evidence from 

paragraph 6.1.  After considering alternative land use zones and 

methodologies, she supports the proposal put forward in the evidence 

for the submitter.  She observes that the option of retention of the 

Wakatipu Basin Rural Amenity Zoning for the meadows does not 

anticipate residential development at the even the limited density 

proposed.  The resource consent process is therefore not an alternative 

likely to be “friendly” (nor favourable) to the submitters proposal.  

 

[17] The Precinct, has, based on the submitters evidence, been applied in the 

wrong location.  Based on Mr Blakely’s evidence the Precinct would 

do little to safeguard the identified landscape characteristics of the site 

at the elevated pleateau location. 

 

Effects consideration 

 

[18] As discussed above, no issues with respect to servicing or natural 

hazards have been identified. 

 

[19] The evidence for the Submitter is that the elevated land contains ice 

shaped moraine hills and ridges.  They are an important landform and 

landscape characteristic of the Wakatipu Basin – requiring careful 

landscape management.  In particular, the plateau area has significant 

and important landscape characteristics – the eastern end is particularly 

vulnerable to change due to its greater visual prominence.  This part of 

the landscape provides a “foil” and visual relief to adjacent Millbrook 

development. 

 

[20] The evidence for the Submitter is that Precinct over the plateau will 

result in significant adverse landscape and visual effects and will not 

safeguard identified landscape characteristics and exceed the sites 

threshold for development. 
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[21] Planning over the last 20 years has generally sought to limit 

development on the ice-sculptured hills rather than enable it as is now 

proposed. 

 

[22] Carefully located and comprehensively designed cluster style 

development on the meadows within contained nodes, with large no 

build areas will retain rural views and result in a better landscape 

outcome. 

 

Issues that remain outstanding  

Landscape 

[23] The area to which the Submission relates straddles two Landscape 

Character Units – the Wharehuanui Hills (LCU 6) and Speargrass Flat 

(LCU 8).  Mr Blakely generally agrees with the location and descriptive 

information for the two LCU’s, but points to some important additions 

and/or differences, summarised as follows. 

 

Wharehuanui Hills 

 

[24] The LCU displays differing degrees of development with the “cloak of 

human activity” greater at the mid and western end of the unit.   

 

[25] That part of LCU 6 that includes the Submitter and Donaldson properties 

is significantly more open, with larger blocks, fewer trees and ins in 

general visually exposed to high points and viewing points close to 

Arrowtown.  There is a greater degree of naturalness as a consequence 

of less development.  Mr Blakely describes the eastern end as retaining 

a “wild, windswept character.”12  Mr Blakely opines that the landform 

at the eastern end has a high degree of legibility, which contributes to a 

higher degree of naturalness.13 

 

                                                      
12 Paragraph 4.2.4 
13 Paragraph 4.2.4 
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[26] Mr Blakely considers the Wharehuanui Hills to be part of a network of 

ice shaped moraine hills, which are a significant part of the character of 

the Wakatipu Basin, contrast with, and provide context to the valley 

floor.  In his opinion, development should be limited on these areas14.  

He also opines that the Wakatipu Basin Study and ensuing variation 

gives inadequate recognition of the ice shaped hills as a landscape 

resource.15 

 

Speargrass Flat 

 

[27] Mr Blakely agrees that the absence of a robust edge to the Lake Hayes 

Rural Residential LCU makes Speargrass Flat Vulnerable toe 

development creep.  He agrees that views across the open rural flats to 

the hill slopes and escarpment faces are important to rural character, and 

allow for appreciation of the hill faces.  

 

[28] In Mr Blakely’s opinion however, there is merit in a landscape solution 

whereby some development can occur on the flats on the north side of 

the road and thereby balance and consolidate the Lakes Hayes rural 

residential development.  Reducing the one sided, linear development on 

the south side of Speargrass Flat without compromising the visual relief 

provided by the flat or the appreciation of the hill faces.  This will be 

achieved by the development nodes accommodating a cluster style 

development, with the building restrictions area including a 75m setback 

off Speargrass Flat Road, whilst retaining the open rural flats and views 

to the escarpment hillside. 

 

[29] Furthermore, this form of development could enable the creation of a 

defensible edge to the west end of the Lake Hayes Rural Residential 

zone. 

 

                                                      
14 At paragraph 4.3.1 
15 At paragraph 4.3.2 



 

JEM-410623-15-49-V2:LN 
 

8 

[30] Mr Blakely opines that the relief now sought takes it cue from and 

respects the historic settlement pattern by placing the development on 

the valley floor at (or near) the junction of the flat land and hillslope.16 

 

[31] The two landscape architects disagree with respect to the appropriate 

zoning for the plateau and the meadows.  It will be for the Panel to assess 

and weigh competing evidence. 

 

Methods 

[32] Mr Langman disagrees with the clustered approach proposed by the 

Submitter, together with the inclusion of a structure plan, preferring to 

rely on the restricted discretionary consenting regime and associated 

policy framework and assessment matters to guide an appropriate 

outcome, it the event the meadows are zoned Precinct. 

[33] While a similar result (clustering) could be achieved without the 

inclusion of a structure plan, the Submitter promotes the structure plan 

to provide greater certainty of outcome at this stage in the plan 

formulation process.  The evidence for the Submitter is that identified 

development nodes are an appropriate design response for this Precinct 

area. 

Relevance of neighbour agreements? 

 

[34] The evidence of Mr Brown and legal submissions of Mr Gordon make 

reference to private neighbour agreements with respect to future 

development of the Donaldson land.  Private agreements are not 

uncommon between neighbouring landowners.  They can range from 

general all encompassing non-objection agreements to more specific 

forms, such as appears to be the case for the Donaldson land.  It is 

submitted however that such private agreements have not undergone the 

scrutiny of the RMA process, and do not represent the most appoproate 

zoning outcome. 

                                                      
16 At paragraph 9.1 



 

JEM-410623-15-49-V2:LN 
 

9 

[35] Mr Langman, commenting on the evidence of Jeff Brown for 

Donaldson17, discussed Mr Brown’s proposed rule 27.7.X18, and 

observes such a rule, proposing no more than 15 lots with a minimum 

lot size of 2500m2, is not supported by evidence, nor a section 32AA 

evaluation. Ms Taylor shares the same concerns. 

 

Further submitters 

 

[36] Mr Blakely comments on the evidence of Ms Hadley, generally agreeing 

with some of her comment/observations.  Where their opinions depart is 

the extent of residential development along the Speargrass Flat LCU.   

 

[37] Mr Blakely maintains his opinion that there is the merit in a landscape 

solution that allows limited development on the meadows, noting that 

development is carefully planned and confined to nodes of development 

so that it will not appear as a continuation of the existing style of rural 

residential development on the south side of Speargrass Flat Road. 

 

[38] While Ms Hadley (Lucas) is a qualified landscape architect, and her 

evidence lodged in advance, as if it were expert evidence, it does not 

contain the standard expert witness Code of Conduct clause.  It is assume 

that the evidence does not therefore purport to the objective expert 

evidence.  Counsel also notes that Ms Hadley lives in one of the 

properties described in paragraph 1 of her evidence.  Accordingly, her 

evidence is from a neighbouring owner potentially affected by the 

rezoning sought.  Her evidence cannot therefore afforded the weight 

normally afforded to objective expert landscape evidence. 

Witnesses 

[39] The Submitter will call the following expert evidence: 

[1] Philip Blakely – Landscape 

                                                      
17 Submitter 2229 
18 Langman paragraph 8.1 
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[2] Anthony Steel – Servicing 

[3] G Salt – Geotech and Hazards 

[4] Louise Taylor - Planning 

 

 

_______________________________ 

Jayne Elizabeth Macdonald 

Counsel for X-Ray Trust Limited and Avenue Trust 

 

 
 



APPENDIX K 
 

Consent Order: RM100375 (ENV-2010-CHCH-272) 
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