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PRELIMINARY

Terminology in the Report
In this and accompanying Reports 18.2-18.11 inclusive, we use the following abbreviations:

Act

Clause 16(2)
Council

Decisions Version

LCU

NPSET

NPSFM

NPSUDC

NZTA

ONF

ONL

Partially Operative
RPS 1998

Partially Operative
RPS 2019

Precinct

Proposed District
Plan (Stage 1)

Proposed District
Plan (Stage 2)

The Resource Management Act 1991 as at 23 November 2017 unless
otherwise stated

Clause 16(2) of the First Schedule to the Act
Queenstown Lakes District Council unless otherwise stated

The Proposed District Plan as modified by Council Decisions notified
on 5 May 2018

Landscape Character Unit

National Policy Statement for Electricity Transmission 2008

National Policy Statement for Freshwater Management 2014 (as
amended in 2017)

National Policy Statement on Urban Development Capacity 2016

New Zealand Transport Agency

Outstanding Natural Feature

Outstanding Natural Landscape

Those parts of the Otago Regional Policy Statement 1998 that have
not been revoked as a result of the approval of the Partially Operative

Otago Regional Policy Statement 2019

The Partially Operative Otago Regional Policy Statement made
operative on 14 January 2019

Wakatipu Basin Lifestyle Precinct

The Proposed District Plan as modified by Council Decisions notified
on 5 May 2018

The Proposed District Plan provisions (including maps and variations
to previously notified provisions) notified on 23 November 2017



Proposed District The combination of the Proposed District Plan (Stage 1) and the
Plan (or PDP) Proposed District Plan (Stage 2).

Proposed RPS The Proposed Regional Policy Statement for the Otago Region as at
the date of this Report

QAC Queenstown Airport Corporation
Rural Amenity Zone Wakatipu Basin Rural Amenity Zone

Stage 1 The Proposed District Plan as modified by Council Decisions notified
on 5 May 2018

Stage 2 The Proposed District Plan provisions (including maps and variations
to previously notified provisions) notified on 23 November 2017

WB Landscape The Wakatipu Basin Land Use Planning Study dated March 2017
Study authored by Barry Kaye, Kerrin Norgrove and Bridget Gilbert
Background

This is the first of a series of reports regarding the matters considered by the independent

commissioners appointed by Queenstown Lakes District Council to hear the submissions and

further submissions on that part of the Council’s Proposed District Plan related to the

Wakatipu Basin. More precisely, the submissions and further submissions heard comprise:

a. Submissions and further submissions specific to the text and planning maps relating to the
Wakatipu Basin (including Arrowtown and the Crown Terrace) deferred from the relevant
Stage 1 hearing streams;

b. Submissions and further submissions on the text of Chapter 24 of the Proposed District
Plan, publicly notified on 23 November 2017;

c. Submissions and further submissions on variations publicly notified on 23 November 2017
regarding:

i The definition of ‘site’ in Chapter 2 of the Proposed District Plan;

ii. Chapter 22 of the Proposed District Plan - to delete provisions relevant to the
Wakatipu Basin;

iii. Chapter 27 of the Proposed District Plan - to both delete provisions of that Chapter
related to the Wakatipu Basin and to insert new provisions;

iv. Chapter 36 of the Proposed District Plan - to insert provisions relevant to the
Wakatipu Basin.

d. Submissions and further submissions on planning maps publicly notified on 23 November
2017%

e. Submissions and further submissions related to Table 24.2 of the Proposed District Plan
which was the subject of a variation publicly notified on 9 August 2018?%;

f.  Further submissions lodged in relation to the submission of Millbrook Country Club Ltd
that was inadvertently omitted from the summary of submissions originally notified, and
which was notified on 26 July 2018.

Other than in respect of matters considered as part of the Stream 15 hearing
The circumstances giving rise to that variation are discussed further at section 1.6
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The submissions and further submissions described in a-f above were collectively labelled
‘Stream 14’. A separate hearing stream (Stream 15) is devoted to consideration of submissions
and further submissions on the balance of Proposed District Plan provisions notified on 23
November 2017.

Appointment of Commissioners

By Council resolutions dated 23 March and 3 May 20183:

a. Denis Nugent was appointed Chair of the Hearing Panels for Stage 2 of the Proposed
District Plan with delegated authority to hear and determine procedural and jurisdictional
matters relating to the Proposed District Plan;

b. A Panel of Commissioners was appointed for Stage 2 of the Proposed District Plan from
which Rachel Dimery and Trevor Robinson were drawn to sit on the Stream 14 Hearing
Panel;

c. All Councillors on the Council who had completed the Ministry for the Environment
“Making Good Decisions” course were appointed as a pool of commissioners for Stage 2
of the PDP, from which Quentin Smith was drawn to sit on the Stream 14 Hearing Panel.

Messrs Nugent and Robinson had previously been appointed Chair and Commissioner
respectively for the Proposed District Plan (Stage 1) by Council resolutions dated 29 October
and 26 November 2015.

Hearing Arrangements
Stream 14 occupied eleven days of hearing commencing 9 July 2018 at Queenstown. We sat
9-12 July (inclusive), 17-18, 23-26 July (inclusive) and 24 October 2018.

Parties we heard from were:

Council

e  Sarah Scott and Heidi Baillie* (Counsel)
° Craig Barr

. David Smith

e  Anita Vanstone

. Helen Mellsop

e  Andrea Jarvis

e Vaughn Crowther
o Marcus Langman
e Glenn Davis

. Luke Place

. Bridget Gilbert

Middleton Farm Trust®
e Jayne Macdonald (Counsel)
e Ben Espie

Pursuant to sections 34A(1) and (2) of the Act
Appeared for Council on 24 October 2018 only
Submission 2332



e Neil McDonald
e Mike Copeland
e Jason Bartlett
e Nick Geddes

Queenstown Lakes Community Trust®
e Julie Scott
e Tim Williams

Tony McQuilkin’
e Ben Espie

Bloomfield Family®
e Evan Bloomfield

Millbrook Country Club®
lan Gordon (Counsel)
Ben O’Malley
Andrew Craig
Joanna Fyfe

Ladies Mile Consortium (GW Stalker Family Trust, Mark Tylden, Sam Strain)!’;Bill and Jan
Walker Family Trust!!; Felzar Properties Limited'?)

e Rosie Hill (Counsel)

e Nick Geddes
Spruce Grove Trust!?
e Rebecca Holden
e Robin Miller

Dave Boyd'*
e Daniel Thorne

Robert and Marie Wales?®
e Marie Wales

O 0w N O

11
12
13
14
15

Submission 2299

Submission 459

Submission 2423

Submissions 2295 and 2605; Further Submission 2773
Submissions 535 and 2489;

Submission 532

Submission 229

Submission 560

Submission 838

Submission 2270



Michaela Meehan'®
e  Warwick Goldsmith (Counsel)
e Paddy Baxter

Arcadian Triangle Limited’
e Warwick Goldsmith (Counsel)

Oasis in the Basin'®
e  Warwick Goldsmith (Counsel)

Dalefield Trustees Limited*®
e Nicola Sedgley

Spruce Grove Trust?® and Boundary Trust*
Josh Leckie (Counsel)

Nicola Smetham

John McCartney

Amanda Leith

Burgess Duke Trust?? and Ashford Trust??
e Josh Leckie (Counsel)

e Stephen Skelton

e Ben Farrell

Philip Smith?*
e Rosie Hill (Counsel)
e Ben Farrell

Debbie MacColl** and Roger Monk?®

e Debbie MacColl

e Roger Monk

e Ben Espie

[ ]

Morven Residents Society Incorporated?’
e Debbie MacColl

16
17
18
19
20
21
22
23
24
25
26
27

Submission 526
Submission 497

Further Submission 1289
Submission 2097
Submissions 2512 and 2513
Submission 2444
Submissions 669 and 2591
Submission 2535
Submission 2500
Submission 2350
Submission 2281
Submission 2490



e Ben Espie

D Hamilton and L Hayden?
e Tony Milne
e Amanda Leith

J B French, CR French and ME Burt?®®
e John French

Susan Todd?° and Alan Hamilton3!
e Susan Todd

Geoffrey Clear®?

WK and FL Allen®?
e Bridget Allen
e King Allen

Katie Dunlop and SA Green3*
e Sandy Dunlop

Skipp Williamson3®; Wakatipu Investments Limited>®; D Broomfield and Woodlot Properties
Limited®’; Richard and Jane Bamford>%;Martin McDonald and Sonya Anderson®
e (Carey Vivian

Boxer Hill Trust*® and Trojan Helmet Limited*
e Rebecca Wolt (Counsel)

e Emma Hill

e Richard Tyler

e Stephen Peakall

e Anna Marie Chin

e Yvonne Pflliger

e Anthony Penny

e Fraser Colegrave

28
29
30
31
32
33
34
35
36
37
38
39
40
41

Submission 2422
Submission 2417
Submission 2439
Submission 2260
Submission 2264
Submission 2482
Submission 2609
Submission 2272
Submission 2275
Submission 2276
Submission 492
Submissions 451 and 454
Submissions 2385 and 2386
Submissions 437 and 2387; Further Submission 1157
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e Jeff Brown

Andrew and Ursula Davis*
e Andrew Davis

P Blakely and M Wallace*
e  Phillip Blakely

David Shepherd**

Waterfall Park Developments Limited*®
e  Warwick Goldsmith (Counsel)

e Gary Dent

e Jayne Richards

e  Dr Ruth Goldsmith

e Andy Carr

e Paddy Baxter

e Stephen Skelton

o Jeff Brown

Spark New Zealand Trading Limited*®; Vodafone New Zealand Limited*’; Chorus New
Zealand Limited*®
e Matthew McCallum-Clark

New Zealand Transport Agency*
e Nicky McIndoe (Counsel)

e Matthew Gattenby

e Anthony MacColl

e Tony Sizemore

Jon Waterston®°
e Paddy Baxter
e Alyson Hutton

42
43
44
45
46
47
48
49
50

Submission 2028
Submission 2499
Submission 2135
As successor to Ayrburn Farm Estate Limited (Submission 430) and Submission 2388
Submission 2195
Submission 2478
Submission 2194
Submission 2538
Submission 2308



Darby Planning LP®!; Lake Hayes Limited®?; Lake Hayes Cellar Limited®3;Glencoe Station

Limited®*; Crown Investment Trust>®

e Maree Baker-Galloway (Counsel)

e  Chris Ferguson

e Ben Espie (Lake Hayes Cellar Ltd only)

Queenstown Airport Corporation®®
e John Kyle
e Rachel Tregida

Keri and Roland Lemaire-Sicre®’
e Keri Lemaire-Sicre

A Feeley, E Borrie and LP Trustees Limited*®
e Adam Feeley
e John Kyle

BSTGT Limited*®
e Rebecca Wolt

Bridesdale Farm Developments Limited®’
e  Warwick Goldsmith (Counsel)

e Paul Faulkner

e Gary Dent

e Hayden Knight

e Stephen Skelton

e John Duthie

Friends of Lake Hayes Society Inc®!
e Mike Hanif
e Dr Marc Schallenberg

Barnhill Corporate Trustee Limited and DE, ME Bunn and LA Green®?; Morven Ferry Limited®?
e Maree Baker-Galloway and Vanessa Robb (Counsel)

e Debbie MacColl

51
52
53
54
55
56
57
58
59
60
61
62
63

Submission 2376

Submission 2377

Submission 2378

Submission 2379

Submission 2307

Submission 433; Further Submission 1340
Further Submission 1068

Submission 2397

Submission 2487; Further Submission 2719
Submission 655

Submission 2140

Submission 2509

Submission 2449



e Susan Cleaver
e Carol Bunn

e James Hadley
e Jason Bartlett
e Ben Espie

e Scott Freeman

Upper Clutha Environmental Society Incorporated®
e Julian Haworth

McGuinness Pa Limited®
e Mark McGuinness

Wendy McGuinness®®
e Hamish Wilton

Bendemeer Residents Group®’
e Ben Farrell

Lake Hayes Investments Limited®®; Crosby Developments®®; L McFadgen’®; Slopehill Joint
Venture”!

e Rosie Hill (Counsel)

o Jeff Brown

e Ben Espie (Lake Hayes Investments Ltd only)

Stoneridge Estate Limited’; R Dayman’3; D Duncan’4;
e Ben Espie
o Jeff Brown

M McGuinness’®; DJ Robertson’®; G Wills and T Burdon’?; P Chittock’®;
o Jeff Brown

64
65
66
67
68
69
70
71
72
73
74
75
76
77
78

Submission 2016
Submission 2447
Submission 2603

Further Submissions 1369 and 2794
Submission 2291
Submissions 2526 and 2527
Submission 2296
Submission 2475
Submission 2314
Submission 2315
Submission 2319
Submission 2292
Submission 2321
Submission 2320

Further Submission 2787



A J Robins, AJ Robins and HIM Callaghan’®; TJ and MA Harrison®; Tui Trustees (2015) Ltd®};
Mandeville Trust and S Leck®?; C Batchelor®®; Waterfall Park Developments Limited?®?;

JC Martin, C) Doherty and KW Fergus®
e Ben Espie

Hogans Gully Farm Limited®®
e Graeme Todd (Counsel)
e Simon Beale

e Ryan Brandeburg

e Adam Vail

e Jason Bartlett

e Paddy Baxter

o Jeff Brown

X-Ray Trust Limited and Avenue Trust®’
e Jayne Macdonald (Counsel)
e  Phillip Blakely

e Jayne Richards

e Emma Hutchinson

e Louise Taylor

Tucker Beach Residents Society Incorporated®® and James Muspratt®®

e Graeme Todd (Counsel)

Underdown Trust® and PH Archibald®*
e Vanessa Robb (Counsel)
e (Carey Vivian

Robert Stewart®
e Vanessa Robb (Counsel)

Michael and Maureen Henry*?
e Graeme Todd (Counsel)

79
80
81
82
83
84
85
86
87
88
89
90
91
92
93

Submission 2104

Submission 2163

Submission 2316

Submission 2317

Submission 2318

Submission 2389

Submission 2517

Submission 2313; Further Submission 2786
Submission 2619

This entity appeared as the successor to Further Submission 2802.
Further Submission 2714

As successor to submission 2580
Submission 2501

Further Submission 1297

Submission 2426



Banco Trustees Limited, McCulloch Trustees 2004 Limited & Others®*

e Graeme Todd (Counsel)
e Stephen Skelton
o Nick Geddes

R and M Donaldson®®
e Graeme Todd (Counsel)
o Jeff Brown

Wakatipu Equities Limited®®

e Maree Baker-Galloway (Counsel)
e Stephen Skelton

e Ben Farrell

Slopehill Properties Limited®’
e Stephen Skelton
e Ben Farrell

SYZ Investments Limited®®
e Ben Farrell

Simon Botherway®

United Estates Ranch Limited®
e VickiJones
e Jeff Brown

Rebecca Hadley!™
e Rebecca Hadley
e James Hadley

Lesley and Judith Nelson%?
e Graeme Todd (Counsel)

Maxwell C Guthrie®
e Graeme Todd (Counsel)

94
95
9%
97
98
99
100

101
102

103

Submissions 403 and 2400

Submission 2229; Further submission 2797

Submissions 515 and 2479/Further submissions 1298 and 2750
Submissions 854 and 2584

As successor to submission 693

Submission 2610

Submission 2126

Submission 2559; Further submission 2772

Submission 2403; Further submission 2762

Submission 2412; Further submission 2717
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10.

11.

12.

GM Todd, JW Todd, JE Todd and Michael Brial***
e Graeme Todd (Counsel)

Rohan and Di Hill*%
e Rohan Hill

Aircraft Owners and Pilots Association (NZ) Inc'%

e Robert ) Tapper

Skipp Williamson'®?

e Vanessa Robb (Counsel)
Stephen Quin

Carey Vivian

In addition to the witnesses listed above, we received pre-circulated evidence but did not
require to hear from:

e Brendan Allen for Trojan Helmet Limited

e James Hadley for A Feeley, E Borrie and LP Trustees Limited

e Dr Shayne Galloway for Barnhill Corporate Trustee Limited and DE, ME Bunn and LA
Green, and Morven Ferry Limited

e Ciaran Keogh for Waterfall Park Developments Limited

We also received tabled representations from Dame Elizabeth and Mr Murray Hanan®
opposing the submissions of Trojan Helmet Limited and Banco Trustees and Ors, and from Mr
David Cooper on behalf of Federated Farmers of New Zealand®.

Lastly, we note receipt of written submissions from Mr Vance Boyd on behalf of Aircraft
Owners and Pilots Association (NZ) Inc'?® attaching a bundle of material relevant to the
Association’s submission following reinstatement of part of that submission (discussed in the
next section of this report), provided in lieu of a further appearance.

The Council responded in writing to Mr Boyd’s submissions (and related material), filing the
planning evidence of Ms Christine Edgley and acoustic evidence of Dr Stephen Chiles.

During the course of the hearing we asked a number of parties to supply us with additional
information that we have also considered. Through this route, we received the following:
a. From Council:

i A list of submitters on parts 6.2 and 6.4 of the Variation;

104
105
106
107
108
109
110

Submission 2576

Submission 2123

Submission 2663

Further Submission 2522

Further submission 1004

Submission 2540; Further submission 2746
Submission 2663



ii. A map of the land the subject of submissions supported by evidence;

iii. Clarification of the additional capacity identified in the Waikato Basin Land Use
Study as provided by the proposed Precinct Zone compared with that identified
in Mr Barr’s evidence;

iv. Clarification of the difference between Mr Barr’s estimated additional capacity in
the Proposed Precinct Zone compared with the baseline capacity which had
formed the basis of Mr Smith’s modelling;

V. Advice as to the formed width of Mooney Road compared to the requirements of
Council’s land development and subdivision code of practice;

Vi. A clearer copy of the land the subject of submission by Jane and Richard Bamford;

vii. A clearer copy of the final approved subdivision plan for the Bridesdale
development;

viii. Examples of land use consent for properties within the Bridesdale development;

ix. A map showing Area 5(c) in the Shotover Country Zones;

X. A copy of the subdivision decision that relates to the land the subject of
submission by Broomfield and Woodlot;

Xi. An annotated photograph showing the notified and recommended ONL lines at
the south eastern extent of Slopehill'*:;

Xii. A map showing the outline of the Lake Hayes Catchment, the location of water

and wastewater consents issued by Otago Regional Council and areas covered by

Council or private sewer schemes!'?;

Xiii. A revised version of the Lake Hayes Catchment as above!?3;

Xiv. Information regarding the width of the Mooney Road reserve and the
requirements of the Council’s Land Development and Subdivision Code of
Practice'*

b. For Tony McQuilkin, a series of additional drone shots of the land the subject of
submission provided by Mr Espie;

c. For Millbrook Country Club Limited:

i. A map of the 440masl contour on the Williamson property**®;
ii. Proposed Plan provisions to be inserted into Chapter 27%1¢;

d. For Spruce Grove Trust!?’, a tabulation of residential and non-residential land uses in the
Block contained within Arrow Lane, Wiltshire Street and Berkshire Streets provided by Ms
Holden;

e. For Michaela Meehan:

i Three resource consent decisions related to the land the subject of submission,
together with an Environment Court consent order resolving an appeal against
one of those decisions;

111
112
113
114
115

116

117

All provided under cover of a Memorandum of Counsel dated 24 July 2018

Provided under cover of a Memorandum of Counsel dated 27 July 2018

Provided under cover of a Memorandum of Counsel dated 29 August 2018

Provided under cover of a Memorandum of Counsel dated 26 October 2018

Provided under cover of a Memorandum of Counsel dated 13 July 2018 which also provided
information and commentary regarding the scope of the submitter’s submission and further
submissions and advice as to visibility of rock outcrops on the Spruce Grove Trust land on Malaghans
Road

The subject of a Joint Memorandum of Counsel for Millbrook Country Club Limited and R & Donaldson
dated 7 August 2018

Submission 560



ii. A map showing competing ONL lines in relation to consented building platforms
and existing dwellings on the land the subject of submission, and on the adjacent
Northridge land;

iii. Annotated versions of the Stage 1 planning maps (decisions version) showing
locations where the ONL boundary does not follow a zone boundary!*%;

f.  For Burgess Duke Trust and Ashford Trust, a three-dimensional topographical model of
the area north and north-west of Slope Hill prepared by Mr Skelton*’;
g. For Trojan Helmet Limited:

i Previous resource consent decisions relating to developments of the site the
subject of the submission;

ii. Revised provisions for the proposed Hills Resort Zone;

iii. A plan showing vegetation taken into account in the visibility maps provided in
the evidence, including a notation as to any protection provided for said
vegetation, together with an indicative layout of two of the proposed activity
areas'?;

iv. Photo montages of various aspects of the proposed development on the Hills site
together with a revised structure plan, including an amended location for House
Site 5121

h. For Waterfall Park Developments Limited:

i Revised provisions for the proposed Ayrburn Zone;

ii. Additional plans showing flood prone areas of the site the subject of submission;

iii. An amended structure plan for the proposed Ayrburn Zone, together with
covering comments by Mr Skelton on the implications of the amendment for the
opinions he expressed at the hearing!??;

i. For Jon Waterston, copies of the two Environment Court decisions relating to
development of the site the subject of submission;

j.  For Bridesdale Farm Developments Limited, plans of the lots sought to be rezoned,
showing existing and proposed contour levels!?;

k. For Barnhill Corporate Trustee Limited, DE and ME Bunn and LA Green and Morven Ferry

Limited:

i A plan of existing and stopped unformed legal roads across the sites the subject
of submission;

ii. A revised plan of the proposed Morven Ferry Road Visitor Precincts;

iii. Amended plan provisions showing proposed text providing for Morven Ferry Road
Visitor Precincts'?*;

I.  For Hogans Gully Farm Limited:

i A revised set of provisions of the proposed Hogan’s Gully Zone;

ii. A monitoring report dated November 2017 detailing progress of ecological
regeneration on a site at Walter Peak;

iii. A number of plans showing the location of height profile poles on the site;

Provided under cover of a Memorandum of Counsel dated 25 July 2018

Provided under cover of a Memorandum of Counsel dated 30 July 2018

Provided under cover of a Memorandum of Counsel dated 27 July 2018

Provided under cover of a Memorandum of Counsel dated 3 August 2018

The latter together with the flood plans referred to in point ii. above provided under cover of a
Memorandum of Counsel dated 26 July 2018

Provided under cover of a Memorandum of Counsel dated 26 July 2018

All provided under cover of a Memorandum of Counsel dated 26 July 2018
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1.5
14.

iv. A photo montage of the proposed development of the site the subject of
submission, viewed from the top of the Crown Range zigzag;

m. For Underdown Trust and Archibald, a revised version of Chapter 43 of the Proposed Plan
showing the suggested amendments overlaid on an updated version of the underlying
chapter provisions?®;

n. For Wakatipu Equities Limited, a plan of the area Mr Skelton considered could support
rural living development at a 4 hectare minimum lot size together with an estimate of the

likely capacity of this land?.

A number of parties also supplied a copy of the relief sought at our request **’ in digital form.
The responses were collated and forwarded to us under cover of a memorandum of counsel
for the Council dated 31 August 2018, noting in each case the compatibility (or otherwise) of
the information supplied with the Council GIS system.

Procedural Steps

Prior to the hearing, the Chair issued directions in relation to the following matters affecting

the submissions and further submissions we heard:

a. By a Decision dated 13 March 2018, an application by GW Stalker Family Trust, Mike
Henry, Mark Tylden, Wayne French, Dave Finlin, Sam Strain (Submission 535) and Bill and
Jan Walker Family Trust (Submission 532) for a waiver of time to amend portions of the
respective submissions was granted in part to enable the zoning sought in relation to the
submitters’ land to be amended to Waikato Basin Lifestyle Precinct, and to amend the
minimum lot size and setback distance from State Highway 6 applying to the sites the
subject of submission.

b. By a Decision dated 2 April 2018 a waiver of time was granted to enable us to consider
the following:
i. McGuinness Pa Limited'?;

ii. C Dagg'?;

iii. Kim Fam?*3;

iv. M & C Burgess®3?;

V. Heather Moore & Szigetvey Trustee Services'®?;
vi. Wendy McGuinness®33;

vii. Turi Edmonds®3%;

viii. Millbrook Country Club Limited%;

iX. John Martin®3¢;

X. Goldcrest Farming Limited®®’;

125
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129
130
131
132
133
134
135
136
137

Provided under cover of a Memorandum of Counsel dated 26 July 2018
Provided under cover of a Memorandum of Counsel from Mr Skelton dated 27 July 2018
In a Minute dated 31 July 2018

Submission 2447

Submission 2586

Submission 2589

Submission 2591

Submission 2596

Submission 2603

Submission 2604

Submission 2605

Submission 2606

Submission 2607



15.

16.

Xi. Scott Carran®3%;

Xii. KT Dunlop & SA Green®*;

xiii. Simon Botherway*°.
By a Decision dated 4 April 2008, a waiver of time was granted to the following submitters
in relation to lodgement of replacement submissions for Stream 14 submissions lodged
within time:
i. Hogans Gully Farm Limited®*;
ii. Waterfall Park Developments Limited*?;
iii. Ladies Mile Consortium*3,
By a Decision dated 13 April 2018, a waiver was granted in order that the submission of
Guenther Radler'** might be considered;
By a Decision dated 13 April, a waiver of the was granted in order that additional landscape
material might form part of the submission of Trojan Helmet Limited*.

In a Memorandum by Counsel for the Council dated 12 April 2018, our attention was drawn to
a number of submissions that counsel considered were not “on” Stage 2 of the Proposed
District Plan. The Chair issued an initial Minute indicating that he proposed to strike out any
submissions found not to be on the provisions notified and inviting the submitters to respond
to the Council’s Memoranda.

By

a Decision dated 17 May 2018, having considered the responses that had been filed by a

number of submitters, the following submissions were struck out in whole or in part pursuant
to Section 41D of the Act as not being “on” Stage 2 of the District Plan review and consequently
disclosing no reasonable or relevant case:

iv.
V.
Vi.

Vii.

vii

J & L Bagrie*;

R & J Kelly*¥;

D Stanhope & G Burdis'*;

G Burdis!*;

D Stanhope®’;

G Oudhoff & J Hennessey®?;

P Blakely and M Wallace®*?;

i. Vanderwood Trustees and Others®®3;

138
139
140
141
142
143
144
145
146
147
148
149
150
151
152
153

Submission 2608
Submission 2609
Submission 2610
Submission 2313
Submission 2388
Submission 2489
Submission 2657
Submission 2387
Submission 2246
Submission 2251
Submission 2253
Submission 2541
Submission 2542
Submission 2326
Submission 2499.6
Submission 2523.1



17.

18.

19.

20.

iX. Second Kawerau Bridge Group®*;
X. Upper Clutha Environmental Society Inc'®;
Xi. Glenpanel Developments Limited®®®.

By a further Decision dated 2 June 2018, a waiver of time was granted to Tucker Beach
Residents®” to enable its further submission to be considered.

By a Minute dated 1 May 2018, the Chair issued timetable directions for both Stream 14 and
15. The Chair’s Minute also provided guidance on a number of other aspects of the hearings.
In relation to Stream 14, the relevant dates were:

a. Section 42A Reports and other Council evidence — 28 May 2018;

b. Submitters’ evidence — 11 June 2018;

c. Rebuttal evidence — 27 June 2018;

d. Council Reply —10 August 2018.

The timetabling directions for the hearing were subsequently varied in the following respects:
a. By a Minute dated 28 May 2018, the Chair granted an extension for the Council to lodge
and distribute the Section 42A Reports on 30 May 2018.
b. By a Minute dated 4 June 2018:
i The Council was given until 6 June 2018 to lodge replacement planning and
landscape evidence in relation to Submission 2387;
ii. The date for submitter evidence (unless otherwise specified) was varied to 13
June 2018;
iii. The date for the evidence in respect of Submissions 2386, 2400 and 2513 was
amended to 15 June 2018;

iv. The planning and landscape evidence in relation to Submission 2387 was
amended to 19 June 2018;

V. The date for rebuttal evidence unless otherwise specified was amended to 27
June 2018;

Vi. The date for rebuttal evidence in respect of Submissions 2386, 2400 and 2513 was
amended to 29 June 2018;

vii. The date for rebuttal planning and landscape evidence in respect of Submission

2387 was amended to 4 July 2018;
c. By a Minute dated 10 June 2018, submitter 2387 was given leave to lodge additional
architectural evidence by 19 June 2018.

Following the commencement of the Stream 14 hearing, the Chair made additional directions
regarding submissions and further submissions allocated to Stream 14, as follows:
a. By a Decision dated 2 August 2018, the following Stream 14 submissions were struck out
under Section 41D of the Act in whole or in part:
i Don Moffat and Brian Dodds'*® in respect of that part relating to the Shotover
Country Special Zone;

154
155
156
157
158

Submission 2568
Submission 2016.2
Submission 2548.1
Further Submission 2802
Submission 239
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1.6
22.

23.

ii. Sanderson Group Limited'® in relation to that part relating to the Shotover
Country Special Zone;

iii. Woodlot Properties Limited!® in relation to that part relating to the Quail Rise
Special Zone;

iv. Shotover Country Limited!®! in relation to that part related to the Shotover
Country Special Zone;

V. Sean Brennan'®?;

Vi. Kirstie Jean Brustad'®® in relation to that part seeking amendments to Chapter 21

of the Proposed District Plan;

b. By a Decision dated 8 August 2018, further submission 2802 (Tucker Beach Residents) was
struck out under Section 41D of the Act. Tucker Beach Residents Society Inc objected to
that decision under section 357(2) of the Act. By decision of Commissioner Taylor acting
for the Council dated 14 December 2018 that objection was upheld with the result that
Further Submission 2802 was reinstated, and Tucker Beach Residents Society Inc
confirmed as successor of Tucker Beach Residents;

c. By a Decision dated 31 August, further submission 2821 (Millorook Owner- Members
Committee) was struck out under Section 41D of the Act in so far as it sought relief in
respect of Lot 3 DP 20693.

During the course of the hearing, the Chair made a number of procedural directions regarding
the day to day management of the hearing. We note specifically the Chair’s direction that a
brief of evidence filed in the name of Ross John Healy in support of further submission 2802
(Tucker Beach Residents) not be presented by the witness by reason of its content and late
submission. That decision was confirmed by a Minute dated 30 July 2018.

Residual Hearing Issues

During the course of the hearing, the Chair sought comment from Counsel for the Council
regarding the fact that as originally notified (on 23 November 2017), Chapter 24 did not include
Table 24.2 (Rules 24.4.25-24.4.29 inclusive). We were advised that this omission was
corrected shortly thereafter in the electronic and hard copy versions of Chapter 24 available
to the public. The content of Table 24.2 was the subject of submissions by a number of parties
we heard from, but the concern we had was that those consulting the notified version of
Chapter 24 immediately upon its release might have incorrectly concluded that it was of no
relevance to them by reason of the omission, and not been alerted to the subsequent change.
The Council addressed this potential problem by renotifying Table 24.2 as a separate variation
on 9 August 2018.

One submission!®* was filed on the notified variation. By a decision of the Chair dated 30
September 2018, parts of that submission were struck out. The submitter objected to that
decision under section 357(2) of the Act and by a decision of Commissioner Taylor for the
Council dated 10 December 2018, the parts of the submission that had been struck out were

159
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163
164

Submission 404

Submission 501

Submission 528

Submission 2353

Submission 2577

Submission 2663 (Aircraft Owners and Pilots Association of New Zealand Inc)
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24.

25.

1.7
26.

27.

2.1
28.

reinstated. By a memorandum dated 16 January 2019, the Chair directed that the submitter
confirm whether or not it wished to be heard in relation to the reinstated parts of its
submission and file any material it wished considered by the Panel by 28 January. As above,
the submitter filed submissions by Mr Boyd attaching a bundle of relevant material, including
commentary from an acoustic expert (Mr George van Hout), and advised it did not require to
be heard. The additional material provided by the submitter has accordingly been considered
on the papers, along with the evidence of Ms Edgley and Dr Chiles filed by the Council in
accordance with the directions of the Chair, in response.

The same issues did not arise in relation to the other submitter who had lodged a successful
objection (Tucker Beach Residents Society Inc) as its submission had been heard without
prejudice to the objection that had been made to its standing and that was, at that point, yet
to be determined.

In addition, as noted above, the Council identified that the Summary of Submissions notified
by it had omitted one submission relevant to Stream 14 (that of Millorook Country Club
Limited®). The omission was corrected by notification of an Addendum to the Summary of
Submissions on 26 July 2018, with the result that two additional further submissions were
received!®®. One of those further submissions (that of Millorook Owner/Members Committee)
was subsequently struck out in part, as discussed in section 1.5 above.

Declaration of Interest by Commissioners

During the course of the hearing, commissioners made the following declarations:

a. Commissioner Dimery recorded that her partner is a director of the environmental
consultancy Boffa Miskell Ltd, two of whose senior employees (Mr Chris Ferguson and Ms
Yvonne Pfliiger) gave evidence before us;

b. Commissioner Robinson recorded that he was advising NZTA in respect of High Court
appeals on two Auckland motorway projects;

c. Commissioner Smith recorded that he had been involved in his capacity as a Councillor in
the Council decisions adopting a Lead Policy for the Ladies Mile area.

No party made objection to the continued participation of any of the Commissioners in the
hearing following these declarations.

GENERAL ISSUES

General Approach to Stream 14 Submissions and Further Submissions

Section 1.6 of Report 1 on the Stage 1 provisions of the District Plan Review summarises in
some detail the statutory requirements for consideration of submissions and further
submissions on the Proposed District Plan derived generally from the Environment Court’s
decision in Colonial Vineyard Limited v Marlborough District Council*®’, as supplemented by
subsequent higher order decisions, including but not limited to the decision of the majority of
the Supreme Court in Environmental Defence Society v The New Zealand King Salmon Company
Limited*®,
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Submission 2295

FS2821 (Millbrook Owner-Members Committee) and FS2822 (Skipp Williamson)
[2014] NZ EnvC 55
[2014] NZSC 38 (“King Salmon”).



29.

30.

31.

32.

33.

34.

35.

Both Report 1 and the cases it cited related to the Act as it stood prior to enactment of the

Resource Legislation Amendment Act 2017. We therefore inquired of counsel for the Council

when she opened the Council’s case, as to which version of the Act we should apply given the

amendments to it in 2017. Her response, which we agree with, is that in relation to the

submissions made on Stage 1 of the PDP we hear, we must refer to the Act as it was in 2015,

when those provisions were publicly notified. However, in respect of the provisions notified

in November 2017, the correct version of the Act is that applying as at 1 October 2017, that is
to say, incorporating the amendments made to the Act by virtue of the Resource Legislation

Amendment Act 2017. Ms Scott identified the relevant changes as between these different

versions of the Act to be:

a. The incorporation of reference in Section 6(g) to “the management of significant risks
from natural hazards” (which we are required to recognise and provide for);

b. The addition of a specific function for the District Council (in Section 31(1) related to “the
establishment, implementation and review of objectives, policies and methods to ensure
that there is sufficient development capacity in respective housing and business land to
meet the expected demands of the district”;

No other party drew any additional aspects of the 2017 amendments to our attention as
requiring our consideration, and, having reviewed the content of 2017 Amendment Act
ourselves, we did not identify any other material changes that we need to factor into our
decision-making process.

We therefore find that subject to the potential relevance of those two additional matters that
we need to bear in mind when considering the provisions notified in November 2017, the
principles set out in Report 1 remain applicable to our consideration of submissions and
further submissions.

When applying these principles, however, we need to take account of changes that have
occurred in the interim to the higher-order provisions of relevance to our task.

Report 1 discussed the status of the Proposed Regional Policy Statement for the Otago Region
as at the date that report was finalised (28 March 2018). Paragraph 46(e) recorded that large
sections of the Proposed Regional Policy Statement were the subject of unresolved appeals to
the Environment Court, lessening the weight that could be placed on it.

When Ms Scott opened the Council case, she advised us that that position had changed.

Ms Scott supplied us with copies of Environment Court consent orders relating to the following
parts of the Proposed RPS:

Chapter 1 (Resource Management in Otago is Integrated);
Chapter 2 (Kai Tahu);

Chapter 4.1 (Natural Hazards);

Chapter 4.2 (Climate Change);

Chapter 4.4 (Energy);

Chapter 4.5 (Urban Growth);

Chapter 4.6 (Hazardous Substances);

Chapter 5.1 (Public Access);

Chapter 5.2 (Historic Heritage);
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36.

37.

38.

39.

40.

Policy 5.3.2 and related Method 3 (Land Use Change in Dry Catchments);
Policy 5.3.3 (Distribution of Commercial Activities);
Policy 5.3.4 (Industrial Land);
. New Policy 5.3.6 (Tourism and Outdoor Recreation);
Chapter 5.3 (Infrastructure);
Chapter 5.4 (Offensive or Objectional Discharges, Precautionary Approach, Pest Plants
and Animals, and Activities in the Coastal Marine Area).

°©5 3T~

As counsel for the Council observed, the effect of these orders of the Court was to amend the
Proposed RPS with immediate effect. We also accept counsel for the Council’s submission that
these amended provisions did not have “full legal weight” so as to entirely replace the
previously operative RPS'°. At least in theory, unless and until the Proposed RPS was made
operative, the relevant legal obligation was for us to have regard to the Proposed RPS as
amended by the Environment Court consent orders!’® and continue to give effect to the
Operative RPSY’?, notwithstanding that in relation to those parts of the Proposed RPS the
subject of consent orders, the document was effectively beyond challenge.

Ms Scott also provided us with draft consent order documentation relating to a further three

aspects of the Proposed RPS being:

a. Avrevised description of the Takata Whenua of the Otago Region;

b. Proposed amendments to Policy 5.3.1 (Rural Activities);

c. Proposed amendments to Chapter 3 of the Proposed RPS (Otago has High Quality Natural
Resources and Ecosystems).

While, at the time of our hearing, the amendments proposed in these memoranda had no legal
significance, the fact that they had been submitted to the Environment Court by consent
meant that the likelihood was, in practice, that the Proposed RPS would be amended
substantially in the manner set out in the draft consent documentation.

A number of parties made submissions on the implications of the amendments to the
Proposed RPS noted above (including those of the subject of draft consent orders) and the
Council witnesses included a commentary on the implications of the changes to the Proposed
RPS in their reply evidence. Accordingly, while initially we felt it might be necessary to offer
parties the opportunity to make submissions on the changed Proposed RPS, by the end of the
hearing, we had concluded that this would not be necessary, unless the Environment Court
issued orders directing further changes to the Proposed RPS materially at variance from the
draft consent orders. We advised the parties of our conclusion in this regard by a Minute
dated 31 July 2018.

Following completion of the hearing, we were supplied with two additional consent orders of
the Environment Court dated 5 September 2018, making the amendments proposed in the
consent memoranda related to Takata Whenua and Policy 5.3.1 (Rural Activities).
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As contended by Counsel for Boxer Hills Trust and Trojan Helmet Limited
Pursuant to Section 74(2)(a)(i) of the Act
Pursuant to Section 75(3)(c) of the Act
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42.

43.

44,

45.

On 7 January 2019, we received a Memorandum of Counsel from Ms Hockley advising us that
the Regional Council had resolved to make the proposed RPS partially operative on 14 January
201972, Attached to this memorandum was a copy of the 1998 RPS identifying those parts
which would be revoked as a result of the Partially Operative RPS 2019 coming into effect. A
copy of the partially operative RPS 2019 was also attached. As a result, at the date at which
we make our recommendations to the Council, there is a Partially Operative RPS 1998, a
Partially Operative RPS 2019, and consent order documentation relating to proposed
amendments to Chapter 3 of the Proposed RPS (Otago has High Quality Natural Resources and
Ecosystems). Our recommendations reflect the obligation on the Council to give effect to the
Operative Regional Policy Statement, and have regard to the remaining portions of the
Proposed RPS.

As noted in the Stage 1 Report 1, however, the fact that the Partially Operative RPS 1998
predates all of the National Policy Statements that we also have to give effect to means that
the significance of that legal difference is somewhat lessened.

The Hearing Panel’s Report 1 also considered!’”® the potential relevance of Chapters 3-6 as
recommended by the Hearing Panel in Stage 1. Those Chapters provide strategic direction for
the balance of the Proposed District Plan. The conclusion reached by the Hearing Panel in
Stage 1 was that while those chapters were not ‘settled’, they represented the
recommendations of the relevant Hearing Panels as to what was required to meet the relevant
legal obligations. Accordingly, in the words of that Report:

“While reference still needs to be made to the relevant higher order documents where relevant
to ensure they are given effect, absent issues of scope which might have constrained the
Hearing Panel (e.g. from recommending an amendment the Panel felt was required to give
effect to a relevant higher order document or to make a provision consistent with Part 2 of the
Act) or genuine exceptions not covered (or not fully covered) by the strategic chapters,
reference back to Part 2 of the Act, and the higher order documents noted above, is effectively
a cross-check in those circumstances, to ensure that this is the case’”**

Since that Report was released, the Council has confirmed the Hearing Panel’s
recommendations and appeals have been filed on the Strategic Chapters. Some parties argued
that we should place little or no weight on the Decisions Version of the Strategic Chapters in
light of the large number of appeals that have been filed. This issue came sharply into focus
when we discussed with counsel for a number of a parties how we should approach
submissions seeking rezoning of particular properties.

Counsel for the Ladies Mile Consortium, for instance, submitted to us that the number of
appeals on those Strategic Chapters meant that they fell within the “uncertainty” caveat in
King Salmon. We had difficulty understanding how this might be the case. The situation the
Supreme Court was addressing in relation to uncertainty was where a Plan provision is
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Memorandum of Counsel on Behalf of the Queenstown Lakes District Council Regarding the Otago
Regional Policy Statement, dated 7 January 2019

At paragraph 48

Compare Turners and Growers Horticulture v Far North District Council [2017] NZHC 764 at [48]
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47.

48.

49.

50.

uncertain in meaning?’®>. We do not see that the effect of multiple appeals on the Strategic
Chapters is to make the wording of those provisions uncertain. Obviously, the wording of the
provisions may change, but that does not make the wording of the Decisions Version uncertain
in the sense the Supreme Court was referring to. The position might have been different if
one of the parties had submitted to us that the wording of any actual provision was uncertain,
but that was not the case.

Accordingly, we prefer the view put to us by Mr Todd, when appearing as counsel for Hogans
Gully Farms Limited, who submitted that it was an issue of weight, with the weight given to
the Stage 1 provisions existing in a continuum starting at the point when the Plan was notified
at one end, to the point that it is operative at the other. Mr Todd described the position as
one where as the process is worked through and the Plan provisions are tested, more weight
is progressively placed on the Proposed Plan provisions.

Counsel for Trojan Helmet Ltd and Boxer Hills Trust, Ms Wolt, also identified it as an issue of
weight, suggesting to us though that we could put “little or no weight” on the provisions in the
strategic chapters given the number and nature of the appeals on them. We disagree with
that position. Among other things, section 32 requires us to test plan provisions against the
objectives of the PDP. It is clearly inappropriate for us to second-guess what views the
Environment Court might have regarding the objectives in Chapter 3 (or any other provision
the subject of appeal for that matter). As Ms Wolt accepted when we discussed it with her,
we necessarily have to reference back to the Decisions Version of the PDP at this point.

The Council has produced an annotated version of the Stage 1 Decisions Version indicating
which provisions are the subject of appeal. This indicates that Chapter 5 is not the subject of
appeal. Accordingly, in our view, we can give it considerable weight to the extent that it is
relevant to our recommendations. By contrast, virtually all of Chapters 3, 4 and 6 are the
subject of appeal and must be approached somewhat more cautiously. Again, however, for
the limited number of matters in those chapters that have not been challenged in the
Environment Court, we think that we can give them considerable weight. Among others, our
attention was drawn to the fact that while initially the subject of appeal, the definitions of
“urban development” and “resort” are not now the subject of appeal’.

We proceed on the basis that we should give those parts of the Decisions Version of the
strategic chapters the subject of appeal more than “little or no weight” but, as Mr Todd
submitted, not “total” weight. We agree that we have to be alive to the potential that the
appeals will be successful, and therefore test any tentative conclusions based on the Strategic
Chapters against both the higher order policy and plan provisions that we are required to
implement, and to Part 2 of the Act. We remain of the view, however, that the Stage 1 Report
1 correctly described this process as a cross check.

Counsel for Ladies Mile Consortium also submitted that we are duty bound to consider every
element of Part 2 in relation to every rezoning application (and by implication, every disputed
provision of Chapter 24) because of the “uncertainty” of the strategic chapters. Counsel took
issue in particular with a reference in Stage 1 Report 16 to the need to look beyond the
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See [2014] NZSC38 at [90]

Email of Warwick Goldsmith dated 5 October 2018
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52.

53.

54.

55.

56.

57.

strategic chapters in the PDP to the higher-level planning documents and Part 2 of the Act “as
appropriate”.

While it might have been helpful if the Stream 12 Hearing Panel had given some examples of
when such reference would be appropriate (and vice versa), we reject counsel’s submission in
this regard.

Stating the obvious, Part 2 has many elements. Some elements are clearly irrelevant to any of
the matters before us. Insofar as section 6(a) of the Act refers to preservation of the natural
character of the coastal environment (and its protection from inappropriate subdivision, use
and development), notwithstanding the statutory instruction that we recognise and provide
for that matter, we think we are on safe ground putting it to one side in the situation of a land-
locked District.

Similarly, section 6(b) of the Act, addressing the protection of outstanding natural features and
outstanding natural landscapes from inappropriate subdivision, use and development, is only
engaged in the small number of submissions deferred from Stage 1 dealing with areas
categorised as ONFs and ONLs.

More generally, the Supreme Court’s decision in King Salmon tells us that if we are giving effect
to a directory provision of the Operative RPS or of a National Policy Statement, it is not
permissible to look to Part 2 for additional and potentially contradictory direction, absent any
suggestion that the directory instrument is invalid, incomplete or uncertain in meaning.

In the same way, the need to refer to higher order documents depends on the context. We
think we can safely assume that the National Policy Statement for Renewable Electricity
Generation is unlikely to provide useful guidance on a submission seeking rezoning of rural
land in the Wakatipu Basin for rural living. Perhaps less obviously, the NPSUDC is only
potentially relevant to those submissions seeking to facilitate urban development.

We also think that it is relevant that the Proposed District Plan needs to be internally
consistent. We had discussed that point with counsel for the Ladies Mile Consortium who
agreed that the Panel should be trying to produce a Plan that is internally consistent. We
consider that that is an important consideration against the background of Section 31(1)(a)
which makes integrated management a key District Council function. This means in our view
that we need to take a ‘top-down’ approach, seeking first, consistency with the strategic
chapters that provide high level guidance as to the outcomes the Proposed District Plan is
seeking to achieve, and secondly with the balance of the Proposed District Plan.

In the case of Wakatipu Basin rezoning issues, the zoning we recommend also needs to fit
within the framework of Chapter 24. Counsel for Trojan Helmet Ltd submitted that we ought
to test (under section 32 of the Act) the provisions that submitter contended for against the
objectives in the strategic chapters rather than those of Chapter 24. However, that was in the
context of a submission seeking a special zone, with its own framework of objectives, policies
and rules. In that specific context, we agree with the submission. In other rezoning matters,
however, the objectives of Chapter 24 are relevant to the inquiry, and so it is important that
we form a firm view on the submissions seeking changes to those objectives before going on
to address the subsidiary provisions, including zoning provisions.
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59.

60.

61.

62.

We discussed a related point with Ms Louise Taylor, giving planning evidence for X-Ray Trust
Limited and Avenue Trust, who suggested that we needed to analyse the rezoning proposal
that submitter advanced by reference to the purpose of the proposal (i.e. whether the
proposed rezoning is the most appropriate way to achieve the purpose of the proposal). This
appeared somewhat circular to us, and Ms Taylor agreed that there was an initial critical step,
determining whether the purpose of the proposal is itself appropriate. Ms Taylor’s view was
that that question had to be tested against the direction provided in the strategic chapters.
We agree that the latter are the primary reference point, but because the X-Ray Trust Limited
and Avenue Trust proposal involved the use of both the Precinct sub-zone, and the Rural
Amenity zone, the objectives we recommend for Chapter 24 are also relevant.

Looking more generally at the considerations identified in Stage 1 Report 1 as being relevant
to our analysis of the submissions and further submissions we heard, we should note the
submission made by counsel for Lake Hayes Investments Limited, Crosby Developments, L
McFadgen and Slopehill Joint Venture drawing our attention to the Environment Court’s
decision in Royal Forest and Bird Protection Society of New Zealand Inc v Whakatane District
Council*”’, where the Court emphasised that the application of section 32 of the Act, where it
directs an inquiry as to the “most appropriate” provisions, should be read as requiring an
examination of the reasonably practicable options to identify the least restrictive regime that
meets the purpose of the Act and the objectives of the Plan'’®. Provided that guidance is kept
in mind, we regard the summary set out in the Stage 1 Report 1 as still generally applicable,
subject to the considerations discussed above, except for minor changes able to be made
under Clause 16(2), and we have applied it on that basis.

Turning to the particular issue of rezoning that took up much of the hearing, this also was the
subject of commentary in the Stage 1 Reports. In particular, Reports 16 and 17.1 contain a
discussion of general principles which we regard as equally applicable to the rezoning
submissions we heard®”°.

As with those Reports, and for the same reasons, we have taken the view that where a
submission seeking rezoning of land is unsupported by evidence (either of Council or the
submitter), we have no basis on which to undertake the section 32AA evaluation required of
us. Accordingly, such submissions must necessarily be rejected.

Report 17.1 also found it helpful to refer to and apply a set of zoning principles and other
factors applied to the consideration of the most appropriate zoning for particular land. These
were summarised at paragraph 132 of the Report as follows:
“a. whether the change implements the purpose of the PDP Strategic chapters and
in particular the Strategic Direction, Urban Development and Landscape
Chapters;
the overall impact the rezoning gives to the O[perative] RPS;
c.  whether the objectives and policies of the proposed zone can be implemented
on the land;

1

~
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[2017] NZEnvC 051
See the discussion at [59]
See in particular Report 16 at Section 2 and Report 17.01 at Section 2
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d. economic costs and benefits are considered;

e. changes to the zone boundaries are consistent with the maps in the PDP that
indicate additional overlays or constraints (e.g. Airport Obstacle Limitation
Surfaces, SNAs, building restriction areas, ONLs/ONF);

f. changes should take into account the location and environmental features of
the site (e.g. the existing and consented development, existing buildings,
significant features and infrastructure);

g. zone changes are not inconsistent with long term planning for the provision of
infrastructure and its capacity;

h.  zone changes take into account effects on the environment of providing
infrastructure onsite;

i. there is adequate separation between incompatible land uses;

J. rezoning in lieu of resource consent approvals, where a portion of the site has
capacity to absorb development does not necessarily mean another zone is
more appropriate;

k. zoning is not determined by existing use rights, but these will be taken into
account.”

The Report also identified as relevant local context factors:

“a. the layout of streets and the location of public open space and community
facilities;

b. land with physical challenges such as steep topography, poor ground
conditions, instability or natural hazards;

c. accessibility to centres and the multiple benefits of providing for intensification
in locations with easy access to centres; and

d. the ability of the environment to absorb development.”

The submissions we heard from the parties did not directly challenge the zoning principles set
out in Report 17.1. However, we should address at this point the legal submissions for Lake
Hayes Investments Limited, Crosby Developments, L McFadgen and Slopehill Joint Venture
that our analysis “should be an effects-based decision, rather than based upon a desired
outcome or directive planning purpose and should take into account the existing consented
and developed environment on the ground rather than providing a zone which makes that
existing environment and development incongruous within the Proposed DPR Zone'.

Addressing first the extent to which zones must be effects-based rather than being based on
a desired future outcome, counsel relied on the Environment Court’s decision in Cerebos
Greggs Limited v Dunedin City Council*®® as authority for this proposition. We think that the
case is of limited relevance to us for a number of reasons. Firstly, the factual context is quite
different. The respondent city council had sought to provide for the growth of three
educational institutions with more favourable zone provisions for their activities. The Court
found that there was no evidence that the three institutions needed access to the land in
question (there was evidence that two of the institutions did not) and was clearly concerned

180
181

Paragraph 4(d) of Counsel’s legal submissions

See 169/2001
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that the zoning purported to provide for activities based on who was undertaking them, rather
than what was being provided for.

While the Environment Court expressed a concern that the zoning mechanism being used was
not based around adverse effects, but rather around a directive planning approach adopted
by the Council'®, that was in the context of the wording of section 32 of the Act prior to 2003
which focussed attention on whether objectives, policies, rules or other methods were
“necessary” in achieving the purpose of the Act. The version of section 32 that we have to
apply focusses on whether objectives are the most appropriate way to achieve the purpose of
the Act and whether other provisions are the most appropriate way to achieve the objectives,

implying a broader frame of reference®.

Last, but by certainly no means least, subsequent authority confirms that a directive planning
approach may indeed be appropriate, where supported by appropriate evidence. We note,
for instance, the emphasis given by the Supreme Court in King Salmon to the “forward looking
and management focus” of the RMA®* and the Supreme Court’s discussion of Policy 7 of the
New Zealand Coastal Policy Statement that provides for strategic planning of the coastal
environment'®,

As regards to the second element of the passage from counsel’s submissions quoted above,
we think the proposition put to us requires qualification. Counsel cited the Environment
Court’s decision in Milford Centre v Auckland Council*®® as support for the proposition
advanced. At the paragraph referred to us, the Environment Court stated that it saw no proper
basis to draw a distinction between the environment for the purpose of resource consent and
a Plan Change and accordingly adopted the approach of the Court of Appeal in the well-known
decision of Queenstown Lakes District Council v Hawthorn Estates Limited*®’.

However, we note that the Environment Court’s view in this respect is clearly contrary to the
conclusion reached by the High Court in Shotover Park Limited v Queenstown Lakes District
Council*®*® which held that “when deciding the content of a plan for the future, as distinct from
the grant of a particular resource consent, the Court is not obliged to confine “environment” to
the “existing environment”, as defined in [84] of Hawthorn”*%°.

In our view, the two points made by counsel are linked. Clearly, the environment one sees on
the ground is relevant to the Plan provisions that are put in place, but the content of a plan is
forward looking. It needs to reflect the environment sought to be achieved over the life of the
Plan, not (or not just) the environment that already exists.
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At paragraph [21] as noted in counsel’s submissions.

Even given the fact that the word “necessary” in the version of s32 applying prior to 2003 had not been
interpreted literally, as a synonym of “essential” for instance

[2014] NZSC 38 at [21]

Ibid at [53]-[54]

[2014] NZ EnvC 23

[2006] NZRMA 424

[2013] NZHC 1712

Ibid at [4]
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This was brought into sharp focus by the number of submissions we heard seeking that areas
previously zoned for Rural Residential density development should continue to have the
benefits of that zoning (or equivalent) because of the expectations that had been built up
among the land owners concerned. Some counsel suggested that land owners had a right to
develop their land based on the zoning in previous plans. We do not accept that that is the
case. As we will discuss in greater detail in the relevant reports, where past planning decisions
have had unsatisfactory outcomes, we believe it is contrary to the purpose of the Act to
perpetuate the status quo and facilitate further unsatisfactory outcomes unless there are
cogent reasons to do so.

We might have had greater cause for pause had the evidence identified specific ways in which
the ongoing operation of established activities would be materially impeded by a change in
zoning — that was the situation the Environment Court found to exist in the Cerebos decision
counsel referred to us, for instance. Evidence to that effect would clearly need to be
considered carefully in the assessment of costs and benefits section 32 requires, but to the
extent effects on existing activities were addressed in the submissions and evidence we heard,
this tended to be expressed at a broad philosophical level, along the lines of the passage from
counsel’s submissions quoted above. The focus of the submissions was clearly on the ability
to undertake new development rather than the ability to continue existing land use activities.
Restricting new development is not without cost (it has obvious opportunity costs that need
to be considered under section 32), but such costs are in our view generally less pressing than
restrictions on the ability to continue existing activities.

In summary, we believe that Report 17.1 pitched the position correctly; that zoning moving
forward is not determined by existing use rights, but they are relevant to our deliberations.

We acknowledge that some of the principles and other factors identified in Report 17.1
reflected the scope of the Stream 13 hearing, which included submissions related to urban
zonings. In addition, the particular context of the Wakatipu Basin introduces additional
considerations to rezoning matters that we needed to take into account. We will discuss some
of those issues shortly at a general level. In addition, our ability to apply some of the zoning
principles is hampered by lack of evidence. The Council did not produce any evidence as to
economic costs and benefits. When queried, Ms Scott told us that the Council’s position was
that it was not practicable to do so. Only two submitters produced economic evidence, being
Middleton Family Trust and Waterfall Park Developments Limited!®°, and the evidence for
Middleton Family Trust did not include any quantification of economic costs and benefits.

Accordingly, except where we had specific evidence as above, our consideration of this
particular principle is both qualitative and somewhat generic in nature.

However, we consider that the zoning principles and other factors set out in Report 17.1 are
of general assistance and we have looked to them in the consideration of particular
submissions.

The key additional considerations that we regard as relevant to submissions seeking rezoning
of land in the Wakatipu Basin relate to the cumulative effects of the development of the Basin
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That of Mr Michael Copeland and Mr Fraser Colegrave respectively.
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that has occurred to date (mostly for rural living purposes) and the effects of future
development; both the development that will result from utilisation of building platforms that
are already registered on titles throughout the Basin, and future development that might be
facilitated by the zoning provisions that we recommend.

Chapter 3 of the Proposed District Plan seeks to provide general guidance for rural living
development in the District by means of the following policies:

“3.3.22 Provide for rural living opportunities in areas identified in the District Plan maps as
appropriate for rural living developments.

3.3.23 Identify areas in District Plan Maps that are not within Outstanding Natural
Landscapes or Outstanding Natural Features and that cannot absorb further
change, and avoid residential development in those areas.

3.3.24 Ensure that cumulative effects of new subdivision and development for the
purposes of rural living does not result in the alteration of the character of the rural
environment to the point where the area is no longer rural in character.”

As we will discuss in greater detail shortly, although Chapter 24 and the related planning maps
were publicly notified before release of the Hearing Panel recommendations on Chapter 3 (and
the Council decisions accepting same), the approach taken in Chapter 24 of an Amenity zoning
applying to the whole of the Basin (with strong policies and rules seeking to limit further
residential development) and a Precinct sub-zone applying to defined parts of the Basin
(where rural living development need pass a significantly lower regulatory hurdle before being

approved), reflects the intent of the Chapter 3 policies quoted above®®,

Ms Gilbert observed when she gave evidence before us that the balance between the amount
of land within the Lifestyle Precinct Sub-Zone and that the subject of the more stringent Rural
Amenity Zone provisions, is the key to its success. Ms Gilbert suggested that were we to
recommend significant additional areas of Lifestyle Precinct land be zoned within the
Wakatipu Basin, this would risk disturbing that balance and consequently, risk not achieving
the intent of Policy 3.3.24.

A number of landscape experts appearing before us similarly suggested that the areas of
Precinct in the Basin could be expanded at various locations without raising concerns regarding
cumulative adverse effects.

The cumulative effect, if all of the submissions seeking up-zoning were granted, would clearly
alter the pattern of zoning in the Wakatipu Basin substantially from the position notified. Our
initial impression was that there would be very little Rural Amenity Zone land left, certainly on
the floor of the Basin!®2. We asked Mr Barr whether our impression was correct and his pithy
description of the area of Rural Amenity Zoned land that would be left was, “not a lot”.
Subsequently, the Council supplied us with a map showing just the areas the subject of

191

192

Acknowledging that both Policy 3.3.23 and 3.3.24 are the subject of appeal to the Environment Court.
From the Council’s annotated version of the PDP, it appears that Policy 3.3.22 is not the subject of
appeal.

That is to say, excluding the Crown Terrace
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evidence where up-zoning was sought. Substantial areas are involved, particularly in the
eastern half (east of Lake Hayes) of the Basin.

None of the landscape witnesses we had before us, apart from Ms Gilbert, had undertaken an
overall assessment of the Wakatipu Basin, which would have equipped them to provide us
with an assessment of the cumulative effect of widespread up-zoning of the Rural Amenity
Zone areas.

Many of those witnesses, however, have a longstanding familiarity with the Wakatipu Basin
and we invited them to express an opinion on how much development of the Basin is too
much.

Mr Stephen Skelton!®®, for instance, expressed the view in response to our question that
greater provision for rural living could be made provided the ‘important’ areas were protected.
He emphasised that the floor of the Basin has a rural living character already. However, aside
from some areas of the properties which were the subject of his evidence, Mr Skelton did not
identify what other areas might be considered important.

We consider that there is a tipping point beyond which further rural living (and other)
development will have significant adverse effects on the rural character and amenity values of
the Wakatipu Basin!®. As always in relation to cumulative effects, the trick is to identify
exactly where and when that tipping point is reached.

In our view, part of the answer is to recognise that there is both an overall tipping point for
the Basin, and multiple tipping points within the Basin; that is to say discrete areas within the

Basin that have already reached their absorptive capacity!®.

Viewed Basin-wide, we prefer the evidence of Ms Gilbert to the landscape witnesses who
suggested that there is significant scope for additional rural living development. Ms Gilbert
had the advantage of having undertaken an overall assessment of landscape capacity that
identified significant Precinct areas facilitating further rural living development already*®®. By
contrast, the landscape witnesses we invited to comment on the cumulative effects of large-
scale up-zoning, while endeavouring to assist us, were necessarily expressing an off the cuff
view.

It follows that our consideration of the most appropriate zoning for individual properties or
areas takes place against that background. That does not mean that submitters faced an
insuperable obstacle. We have considered each submission carefully against the relevant
statutory tests discussed earlier in this section, but the effect of site-specific zoning on the
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Giving expert landscape evidence for Wakatipu Equities Ltd and Slopehill Properties Ltd

Compare Lakes District Rural Landowners Society Inc v Queenstown Lakes District Council C75/2001
where the Environment Court expressed that view (at [47])

We note that the Council’s decision on a subdivision consent (RM160571) dated 31 January 2017

provided to us by counsel for M Guthrie identified that proposal as reaching the tipping point in the

area south of the State Highway and east of Morven Hill.

Mr Barr estimated (in his rebuttal evidence at Appendix C) that the additional rural living development
potentially able to be undertaken in the notified Precinct Areas as being 520 residential units, an
increase of approximately 90% from existing consented residential capacity in those areas.
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overall capacity of the Wakatipu Basin to absorb further development is an important factor
for us to consider.

Lastly, we should record that we have taken the same approach to the implementation of
section 32AA as in the Proposed District Plan Stage 1 recommendation reports'®’. Our
reasoning for recommending amended provisions is set out in the body of our reports, and
incorporates the additional section 32 evaluation required, rather than that appearing in a
tabulated form within or external to our reports.

Site-Specific Plan Provisions

The submissions we heard sought a variety of relief. While some submitters were content to
seek rezoning of their land on the basis of the zone provisions applying generally across the
Wakatipu Basin, a number sought relief that was tailored to the situation of their particular
property. This varied from submissions that sought stand-alone zones'*® to site specific rules
proposed to be inserted into the more general provisions. Most commonly, this involved a
reduced density to be considered as a restricted discretionary activity from that the subject of
the provisions of the Proposed District Plan (Stage 2) as notified.

The Hearing Panels considering rezoning matters in relation to the Proposed District Plan
(Stage 1) faced a similar position!®. We take the same view as those reports, namely that
while no issue can be taken regarding the jurisdiction to insert site-specific plan provisions if a
submission sought that relief, a proliferation of such site-specific provision, raises issues in
terms of plan administration, potentially causing the plan to lose overall direction and
coherence, and adversely affecting its usability.

More generally, having considered the submissions on Chapter 24 and made
recommendations, as appropriate, to vary those provisions, we think that we ought to apply
the zones as recommended unless there is good reason not to do so.

As we noted earlier in our Report, the provisions of Proposed District Plan (Stage 1) recognise
that a Resort, as defined, is an activity to be distinguished from Urban Development. While
we were advised that the objectives and policies applying to Resorts are the subject of appeal,
our understanding is that the essential elements of a Resort, as captured by the definition of
that term, is not now the subject of appeal.

There is no general Resort Zone. To the extent that the Proposed District Plan recognises
Resorts, it is by way of, in each instance, a zone specific to that resort?®.

Accordingly, this is one situation where, were we to be satisfied that there is a good case for
the Proposed District Plan (Stage 2) to recognise a new Resort, it would appear logical to do so
by way of a discrete zone of its own

In other situations, we have, in each case, considered whether the proposed provisions give
effect to and implement the strategic direction chapters, having appropriate regard to
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See Report 1 at Section 1.8

E.g. Middleton Family Trust, Waterfall Park Developments, Trojan Helmet Limited, Hogans Gully Farms
See Report 16 at Section 2.5 and Report 17.01 at Section 2.3

Millbrook Resort Zone, Chapter 43 and Waterfall Park Zone, Chapter 42
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(implementing as required) the higher level directions contained in the various documents
relevant to our recommendations (and Part 2 of the Act where applicable) together with the
effect on the environment of applying the proposed zone. We have also considered whether
the proposed provisions have been drafted in a manner consistent with the resource
management approach of the Proposed District Plan.

Background to Chapter 24

The version of Stage 1 of the Proposed District Plan notified in 2015 had both similarities and
differences to the then Operative District Plan. Among other things, recognition of Visual
Amenity Landscapes (VALs) and Other Rural Landscapes (ORLs) in the Operative District Plan
was overtaken by identification of non-outstanding rural land as being within the Rural
Landscape Classification?®? with a separate set of objectives policies and other provisions
applying to it. Policy 6.3.1.22°2 stated that the Rural Landscape Classification related to
landscapes zoned Rural in the district.

Like the Operative District Plan, the notified version of the Stage 1 Proposed District Plan
retained a general Rural Zone covering much of the District, supplemented by zones intended
to facilitate rural living at different densities (principally the Rural Residential and Rural
Lifestyle Zones).

As with the Operative District Plan, the Stage 1 Proposed District Plan did not specify a
minimum density for subdivision and residential development within the general Rural Zone.
Subject to specified exceptions, applications for subdivision and residential development were
discretionary activities. Again paralleling the provisions in the Operative District Plan in this
regard, provisions of the Stage 1 Proposed District Plan as notified sought to displace any
inference that might have been taken from that activity classification, to the effect that
subdivision and development was generally appropriate in the Rural Zone?®,

During the course of its hearing of submissions on the chapters of the Proposed District Plan
containing the rules implementing this general structure, the Stream 2 Hearing Panel formed
the view that further work was required to evaluate the extent to which the Proposed District
Plan (as notified), as it affected the floor of the Wakatipu Basin, was the most appropriate
method to manage the natural and physical resources within that area. More specifically, in a
Minute dated 1 July 2016, the Hearing Panel stated:

“In the course of the hearing, based on the evidence from the Council and submitters, we came
to the preliminary conclusion that continuation of the fully discretionary development regime
of the Rural General Zone of the ODP, as proposed by the PDP, was unlikely to achieve the
Strategic Direction of the PDP in the Wakatipu Basin over the life of the PDP. We are concerned
that, without careful assessment, further development within the Wakatipu Basin has the
potential to cumulatively and irreversibly damage the character and amenity values which
attracts residents and other activities to the area.”***
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Renamed Rural Character Landscape in the Decisions Version of the Proposed District Plan (Stage 1)
Renumbered 6.3.1 in the Decisions Version

See notified Policy 6.3.1.4 of the Stage 1 Proposed District Plan as notified and compare section 1.5.3(iii)
of the Operative District Plan

At paragraph 8
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The Hearing Panel recommended to the Council that a detailed study of the floor of the
Wakatipu Basin was required, among other things, to:

“Determine whether, given the residual [sic] development already consented, there is any
capacity for further development in the Wakatipu Basin floor and, if there is, where it should
be located and what form it should take.”

The Council accepted that recommendation with the result that submissions relevant to
subdivision and development of the Wakatipu Basin were deferred and were not the subject
of recommendation or decision as part of the Stage 1 Proposed District Plan, pending the
results of the study that the Council commissioned.

The resulting Wakatipu Basin Land Use Planning Study?® concurred with the Hearing Panel’s
preliminary conclusion quoted above. Having undertaken a comprehensive analysis of the
Wakatipu Basin, the report writers identified 25 landscape character units (LCUs) with varying
capacity to absorb additional development; ranging from very low to high. The Report
recommended a rating of moderate-high as an appropriate threshold for upzoning and
expressed the opinion that up-zoning units with lower ratings ran the risk of “...detracting from
the high amenity values of the study area; undermining the impression of informal nodes of
rural residential development interspersed with swathes of more open, rural areas; and/or
detracting from the neighbouring ONFL [Outstanding Natural Features and Landscape]
context.?%¢”

This Report (which we will refer to hereafter as the WB Landscape Study) provided the
methodological basis for Chapter 24 and the accompanying planning maps, the subject of the
submissions we heard. Specifically, the WB Landscape Study provided the basis for the
Wakatipu Basin Rural Amenity Zone (“Rural Amenity Zone”) with a specified minimum lot size
of 80 hectares and buildings requiring consent as a restricted discretionary activity, but subject
to the Wakatipu Basin Lifestyle Precinct (“Precinct”) being embedded within the broader Rural
Amenity Zone with a significantly smaller lot size and its own additional objectives, policies,
rules and assessment criteria (replacing the Rural Residential and Rural Lifestyle Zones
previously applying to discrete areas within the Wakatipu Basin). The descriptions in the WB
Landscape Study of each LCU, including their respective absorptive capacities, are annexed to
Chapter 24 and cross referenced in the text of the chapter.

The WB Landscape Study is an impressive piece of work and we were assisted by being able to
discuss the landscape considerations underpinning it with one of its principal authors, Ms
Gilbert. She provided evidence explaining some of the differences between recommendations
in the WB Landscape Study and the notified Stage 2 Proposed District Plan provisions.

Among other things, Ms Gilbert explained to us the further analysis that led to the
recommendation that the minimum lot size in the Precinct should be 6000m? rather than
4000m?2.

205
206

Final Report dated March 2017, Authors Barry Kaye, Kelvin Norgrove and Bridget Gilbert
WB Landscape Study at 1.18
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The WB Landscape Study recommendations were not accepted by Council in two notable

respects:

a. The Study recommended a Ladies Mile Gateway Precinct providing for a density of
development at the same levels as the Low or Medium Density Residential Zones in the
Proposed District Plan, subject to a 75 metre building setback control from the State
Highway. The concept recommended by the Study was of an urban parkland type
development character with amenity, landscape and infrastructure issues required to be
addressed through a Structure Plan process. The Council determined instead that the
eastern end of the Ladies Mile area be zoned Rural Amenity, and that the balance of Ladies
Mile should be left zoned Rural, as per the Proposed District Plan (Stage 1) as notified,
pending further investigation.

b. The study recommended a separate Arrowtown Precinct be identified for the areas west
of McDonnell Road not forming part of the Hills Golf Course property, together with the
area east of McDonnell Road and south of the current Urban Growth Boundary of
Arrowtown, with provision for density of development at the same levels as the Low or
Medium Density Residential Zones. As with Ladies Mile, the Landscape Study suggested
an urban parkland approach was appropriate for this area with a structure plan process
to address amenity, landscape and infrastructure issues. The Council determined that
aside from the land the subject of the Arrowtown South Special Zone, which was left
unchanged, the balance of the area the Landscape Study had proposed make up the
Arrowtown Precinct be rezoned Rural Amenity.

Understandably, a number of submitters with interests in the land the WB Landscape Study
had recommended form one or other of these two precincts sought to rely on the reasoning
of the WB Landscape Study in key respects. We discuss those submissions in much greater
detail in the relevant reports.

More generally, the evidence we heard from submitters largely accepted the methodology the
WB Landscape Study had employed although it was suggested to us that the study was too
broad brush and needed to have provided more finely grained recommendations as to the
particular areas deserving greater protection®”’.

We record specifically that the criticisms of the WB Landscape Study in the submission of the
Darby Partners LP?%®, among other things, that suggested it was so flawed that Chapter 24
should be withdrawn, were not backed up by expert evidence, or pursued when the submitter
appeared. We compare the expert evidence of Ms Yvonne Pfliiger?®, who advised us that in
her opinion, the WB Landscape Study was well done, and she supported its conclusions.

Clearly, the WB Landscape Study was not accepted on all points. A number of other aspects
of the WP Landscape Study were the subject of evidence challenging specific aspects of the
study. The competing expert evidence we heard, however, tended to focus on the specific
areas the subject of submission and its immediate environs, rather than putting the landscape
issues in the broader context of the entire Basin. While we accept that a compartmentalised
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See e.g. the landscape evidence of Mr Stephen Skelton for Burgess Duke Trust and Ashford Trust
Submission 2376
For Trojan Helmet Ltd and Boxer Hills Trust
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analysis of landscape issues is useful, and in some cases might be determinative, the absence
of a broadscape review, showing how the more detailed analysis fitted into the bigger picture,
rather lessened the weight we felt we could give to that evidence in many cases where it
conflicted with Ms Gilbert’s more comprehensive analysis of the issues. The exception in this
regard was Ms Rebecca Hadley who, although not able to present her views as those of an
independent expert, did give us an alternative overall concept (to that of Ms Gilbert) to ponder
in respect of the central area of the Basin.

Our discussion of the more specific issues that we had to determine should be read in the light
of these more general comments.

General Challenges to Chapter 24

Mr Barr identified a number of general provisions opposing Chapter 24 noting specifically:

a. The submission of Jane Shearer?'® also sought that the variation ceases and a full review
of the zoning in rural areas is undertaken;

b. The submission of Bruce McLeod?!! who opposed the variation creating Chapter 24 and
critiquing the research analysis underlying it. Mr McLeod also made a number of requests
for specific changes to Chapter 24 that we will discuss in that context;

c. The submission of Phillip Blakely and Mary Blakely-Wallace?!? who sought that the
subdivision rules proposed in Chapter 24 are more similar to the Rural Zone rules with no
minimum lot size and subdivision being a discretionary activity, and that the merging of
the Rural Residential and Rural Lifestyle Zones into the Precinct is reconsidered;

d. The submission of Anna-Marie Chin?'* who opposed Chapter 24 to the extent that it puts
more restrictions on being able to build than the “present zone”;

e. The submission of David Shepherd?** who sought that the Precinct be abandoned, and the
existing minimum lot sizes remain;

f. The submission of Kaye Eden?!®> who opposed both the Rural Amenity Zone and the
Precinct and sought that subdivisions be considered on their merits, that the minimum lot
size in the Rural Amenity Zone be significantly reduced and that the minimum lot size in
the lifestyle area be increased (to 2 hectares);

g. The submission of Roger Monk?!® who sought that the Rural Amenity Zone be rejected,
and the status quo of no minimum lot area and a discretionary activity status be
substituted;

h. The submission of John Martin?}’ who sought that the variation be withdrawn, and
asserted both that the Landscape Study findings are flawed and that there is no resource
management rationale for the 80 hectare minimum lot size in the Rural Amenity Zone.

7

210
211

212
213
214
215
216

217

Submission 2055

Submission 2231: Supported by FS 2734, FS2744, FS2750, FS2770, FS2741, FS2745, FS2748, FS2749,
FS2784, FS2741 and FS2783

Submission 2499

Submission 2241

Submission 2135: Opposed by FS2797

Submission 2360

Submission 2281: Supported by FS2716, FS2769, FS2795 and FS2796. Mr Barr noted a number of other
submissions to similar effect, seeking retention of the Operative District Plan zoning regime

Submission 2606
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Mr Barr noted a group of submissions filed by resource management firm Southern Planning
Group that opposed the entirety of Chapter 24, but also sought specific changes to provisions
that are addressed later in this Report?:8.

Mr Barr also identified a large group of submissions filed by Anderson Lloyd Solicitors in
identical terms which sought a similar regime to the Operative District Plan with no minimum
lot size or specified density requirement in the Amenity Zone Area?!®. Mr Barr referred us to
the submissions of DJ Robertson??°, Timothy Roberts??!, C Dagg???> and Kim Fam??3 to similar
effect.

Most of the submitters generally opposing Chapter 24 did not appear in support of their
submission. In addition, to the extent that their position rested on criticism of the WB
Landscape Study, as already noted, this was not generally supported by the expert landscape
witnesses that we heard from.

For his part, Mr Barr gave evidence firmly supporting the general approach of Chapter 24
including the 80 hectare minimum density standard for the Rural Amenity Zone, and non-
complying status for applications not meeting that standard. He relied on the WB Landscape
Study and the section 32 analysis supporting Chapter 24 and recommended that the
submissions generally opposing Chapter 24, or key elements such as the Rural Amenity Zone
density standard and activity status, be rejected.

The evidence of Mr Ben Farrell for Wakatipu Equities Limited and Slopehill Properties Limited,
and Mr Jeff Brown for Lake Hayes Investments Limited, Stoneridge Estate Limited, D Duncan,
R Daymon, Crosby Developments, L McFadgen, Slopehill Joint Venture, R & M Donaldson,
United States Ranch Limited, M McGuinness, DJ Robertson, Trojan Helmet Limited, Hogans
Gully Farm Limited, Burdon & Wills, Boxer Hill Trust and P Chittock advanced contrary
positions.

Mr Brown noted that he had been involved in the Environment Court case in which the
operative regime for rural subdivision and development had originated and advised that he
continued to support a discretionary regime distinguishing between Section 6 and Section 7
landscapes, with no minimum lot size. He considered that in the nearly 20 years of its
operation the regime had been successful and that no problems had been identified justifying
the change to the non-complying/80 hectare regime in Chapter 24.

Mr Brown recommended, therefore, that it should be replaced by a fully discretionary regime,
as per the Rural Zone of Stage 1 of the PDP, comprising suitable objectives, policies and
assessment matters that promote appropriate subdivision and development and the
sustainable management of the natural and physical resources of the Wakatipu Basin.

In his view:
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See for instance the submission of Speargrass Trust: Submission 2410
See e.g. the submission of Morven Ferry Limited: Submission 2449
Submission 2321

Submission 2477

Submission 2586

Submission 2589
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“Even taking into account the ONL/ONF areas, the Basin has the potential to absorb some
additional development at a scale and form that is compatible with the existing character of
the landscape and in a way that would not contribute to any perceived adverse, actual or
cumulative effect on landscape values and rural character. Across the Basin and in many
individual properties there is a variety of locational attributes, topographies, and degrees of
potential visibility. This variety justifies a requlatory approach to subdivision and
development that does not impose a blanket “one size fits all” control.”

For his part, Mr Farrell noted that Chapter 24 addressed a key issue he had raised in his
evidence in relation to the Proposed District Plan (Stage 1) by provision of a separate policy
framework for the Wakatipu Basin. However, he was of the view that the benefits of rural
living were not satisfactorily recognised and provided for through the objectives, which
inappropriately sought to protect significant amenity landscape values rather than maintain
or enhance them.

Mr Farrell supported the proposed policy framework in Chapter 24 insofar as it introduces a
description of the respective land units but in his view, the landscape descriptions and
associated policy framework do not adequately identify the landscape qualities and
characteristics which should be maintained or enhanced. He supported the discretionary
regime for subdivision and development, subject to an exception for development within
identified sensitive landscape areas where, in his view, it was more appropriate to manage
subdivision and land use as a non-complying activity. Mr Farrell relied on the landscape
evidence of Mr Skelton for the identification of the areas where this exception should apply.

Hogans Gully Farms suggested a variation of the approach supported by Mr Farrell as
alternative relief in its submission. This would involve a discretionary activity status for
subdivision and development in the Landscape Character Units identified as having a
“moderate” absorption capacity in the WB Landscape Study??*.

We also had legal submissions from a number of parties in relation to the issues canvassed in
Messrs Brown and Farrell’s evidence. We refer in particular to the legal submissions for
Barnhill Corporate Trustee Limited, Bunn, Green and Morven Ferry Limited that analysed the
provisions of Chapter 24 relative to the revised provisions of the Proposed RPS (including those
the subject of draft consent orders, but at that point not confirmed by the Environment Court),
and concluded that Chapter 24 goes beyond what is now required by the Proposed RPS.
Counsel emphasised also the decision in Royal Forest and Bird Protection Society of New
Zealand Inc v Whakatane District Council?® already referred to insofar as it confirmed that
where the purpose of the Act and the objectives of the Plan can be met by a less restrictive
regime, then that regime should be adopted.

In his evidence in reply, Mr Barr analysed the revised RPS provisions relied on by counsel for
Barnhill Corporate Trustee Limited and others and expressed the view that Chapter 24:
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The WB Landscape Study identified LCU’s 15 (Hogans Gully Farm), 22 (The Hills) and 23 (Millbrook) as
being in this category
[2017] NZ EnvC 051
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a. Accords with and assists with the strategic directions of the PDP to give effect to Objective
1.1 and Policies 1.1.1 to 1.1.2 and Objective 1.2 and Policy 1.2.1 (as revised)??®; and

b. Gives effect to Proposed Revised RPS Policy 3.2.6(a) by the provision of a relatively strict
policy and rule framework expressly providing for rural living in locations where the
landscape has been identified as having capacity for additional rural living development
in areas identified as Lifestyle Precinct??’.

In her Reply submissions, counsel for the Council drew attention to the language used by
counsel for submitters, emphasising that they did not go so far as to say Chapter 24 does not
give effect to the Proposed RPS, but rather used language such as that quoted above — provide
very little support for, goes beyond what is required, etc.

The starting point for analysis of these competing positions is the reasoning of the
Environment Court putting in place the discretionary activity regime Council now seeks to
depart from. The key decision is that the Environment Court in Wakatipu Environmental
Society Inc v Queenstown Lakes District Council??®. The Court there recorded the pros and cons
of a minimum lot size coupled with non-complying status for exceedances versus a
discretionary regime with no minimum lot size. Many of the points summarised in the Court’s
decision were the same as those have been put to us. The Court concluded on balance that it
agreed with those (including Mr Brown) supporting the latter. It noted as a key factor the fact
that the policies of the Rural General Zone expressly contemplated that there would be
locations in which development may be appropriate, because the landscape in question could
absorb change. Accordingly, the question for the Court was whether such development was
better guided by broad brush District-wide policies (as on non-complying activities) or by finer
grained criteria (on a discretionary regime). It came down on the side of the latter but noted
that “we remain alert to the considerable problems with controlling subdivision and rural
residential development as discretionary activities and hope to deal with those in what
follows.”??

What followed was a discussion of the fact that discretionary activities were used in the then
Proposed Plan in a specialised way. The Court commented:

"The “Special Discretionary Activity” should be defined so as to make it clear that there is a
presumption that resource consent will be difficult to obtain because in the Rural General
Zone the activity being considered is more likely to be inappropriate than appropriate. The
revised Plan (and the Transitional Plan) have not worked satisfactorily in our view to control

cumulative effects, and particular care needs to be taken over this issue now”.?3°

In a subsequent decision, having reflected on it further, the Court decided that a definition of
discretionary activity was not required so long as the reasons for classifying activities as
discretion included a statement that activities had been classified as such where they were not
suitable in most locations in a zone or part of a zone, but might be suitable in a few locations?*1.
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Barr Reply at 3.9

Barr Reply at 3.41

C186/2000

Ibid at [21]

Ibid at [23]

See Lakes District Rural Landowners Society Inc v Queenstown Lakes District Council C75/2001 at [44]
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The second key control that the Court put in place was a series of assessment criteria focussing
on the extent of development within a defined radius of an application site. This went through
various iterations in the Court decisions. As the Court noted in the later decision already
referred to 232

“One of the most difficult issues to determine is how to prevent residential development in
the VAL and/or ORL becoming gradually so dense that the Wakatipu Basin loses its rural
character.”

In a later decision again?®3, the Court described the final form of the so called “radius” criterion
as being “one of a unseverable set that we regard as the minimum which might just, possibly,
achieve the purpose of the Act”?**,

Considering the extent to which the Environment Court’s reasoning remains valid, we think it
is fair to say that both the policy regime in Chapter 24 and the evidence of the Council
(particularly that of Ms Gilbert) would support the view that there is scope to absorb some
development within the Rural Amenity Zone. As was the case in 2000-2001, the issue is how
the Rural Amenity Zone is best managed to identify those areas with further development
potential and to exclude development in areas where that is inappropriate.

In terms of the success or otherwise of the operative regime in managing cumulative effects,
Mr Vivian offered us the view, when presenting his evidence for a group of submitters
including Skipp Williamson, Wakatipu Investments Limited, Broomfield and Woodlot, that the
radius criterion had not been successful. Certainly, it has not been retained in the assessment
criteria in Chapter 21 of the Decisions Version (governing the Rural Zone).

Considering Mr Brown’s view that the existing regime has nevertheless worked well and
should be retained, we note that the Stream 1B Panel did not agree that subdivision, use and
development should be the subject of case by case merits assessment, and considered that it
was past time for the Proposed District Plan to pick up on the Environment Court’s 1999 finding
that there were areas of the Wakatipu Basin that required careful management, because they
were already and/or very close to the limit at which over domestication would occur?®.
Strategic Policies 3.3.22-24 reflect that view.

We have already quoted from the Minute of the Stream 2 Hearing Panel dated 1 July 2016
indicating its preliminary view that the continuation of the existing regime governing the Rural
General Zone was unlikely to achieve the strategic direction of the Proposed District Plan.

The WB Landscape Study came to the same view.
Trying to rationalise the differences of opinion, we wonder whether Mr Brown (and others

who expressed a like view regarding the relative success of the existing regime) have fully
taken into account the extent of latent development in the Wakatipu Basin authorised by
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C75/2001 at [47]
Lakes District Rural Landowners Society Inc v Queenstown Lakes District Council C162/2001

Ibid at [60]

See Report 3 at Section 2.11
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building platforms registered on Computer Freehold Registers that have not yet been
actioned. In its 2004 decision, Hawthorn Estate Limited v Queenstown Lakes District Council?3¢,
the Environment Court accepted as a fact “that it is practically certain that approved building
sites in the Wakatipu basin will be built on”?3’. Absent a change in the planning framework
governing construction within approved building platforms (about which we will have more to
say later in this Report), we have no reason to doubt that that remains the case. Accordingly,
assessments of the success or otherwise of the existing regime governing development in the
Basin, as the WB Landscape Study has done, need to take account, not just the extent of
development visible on the ground, but that which is in reality in train.

We also note that the minimum lot size proposed in the Rural Amenity Zone of 80 hectares is
quite a different beast to that which was under consideration in the Environment Court’s 2000
decision. There, the proposed minimum lot size in the Rural General Zone was 4 hectares, and
the arbitrary nature of that limit, together with the potential for it to encourage people to
subdivide down to the minimum level in an inefficient manner, were identified as potential
reasons not to pursue that as an option.

An 80 hectare minimum lot size does not have those same implications. Mr Barr’s evidence
was that there are in practice only three or four properties in the Basin with lot sizes greater
than 160 hectares that could take advantage of such a minimum lot size. Indeed, that was one
of the criticisms made of the approach in Chapter 24 by submitters. Mr Barr identified the 80
hectare minimum lot size as effectively limiting subdivision potential to boundary adjustments.

We think that such a large minimum lot size sends a clear message that for those properties
not zoned within the Precinct, applications for subdivision and development will need to be
particularly well thought out and justified to stand any prospect of success.

Ultimately, we think that that was the message the Environment Court was trying to send with
its “special” discretionary activity status.

We also note that Mr Farrell did not oppose the approach taken in Chapter 24 in principle. His
issue, as we understood it, was that the Zone was too large and the area where subdivision
and development was to be considered as a non-complying activity consequently also too
large. We regard that as turning on the view one takes of the landscape evidence rather than
a difference in planning principle.

Turning to the arguments put to us based on what is now the Partially Operative RPS 2019 put
to us by counsel for Barnhill Corporate Trustee Limited and others, counsel emphasised the
new chapter of the Partially Operative RPS 2019 which she described as “seeking to specifically
recognise the enabling aspects of Part 2 without qualification of protective provisions”.
Working through those new provisions, Objective 1.1 reads:

“Otago’s resources are used sustainably to promote economic, social and cultural wellbeing
for its people and communities.”
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C83/2004
Ibid at [21]
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Policy 1.1.1 reads:

“Provide for the economic wellbeing of Otago’s people and communities by enabling the
resilient and sustainable use and development of natural and physical resources”.

We do not accept counsel’s submission that these provisions offer unqualified support to use
and development. In both cases, reference to sustainable use qualifies the provisions. In an
RMA context, in the absence of a clear intention to the contrary, any reference to sustainability
imports reference to section 5 of the Act. As the Supreme Court noted in King Salmon, section
5 focuses on the use, development and protection of natural and physical resources.

In King Salmon, the Supreme Court also identified that the obligation to give effect to higher
order policy documents has varying force in practice depending on what it must be given effect
to. The Supreme Court’s point was that the obligation to give effect to policies might be highly
prescriptive if a policy is framed in a specific and unqualified way, but much less prescriptive if
the policy is worded at a higher level of abstraction?®. In our view, an objective and policy
framed around the concept of sustainable use and development is at the less prescriptive end
of the spectrum.

Policy 1.1.2 of the Partially Operative RPS 2019 is also framed in the language of sustainable
management, providing for the social and cultural wellbeing and health and safety of Otago’s
people and communities when undertaking the subdivision, use, development and protection
of natural and physical resources by a range of steps. Itis not framed in a way suggesting that
the listed steps are the only ways in which social and cultural wellbeing and health and safety
are provided for.

Counsel referred us also to the provisions of Chapter 3 which, at that point, was the subject of
a draft consent order lodged with the Environment Court, but not signed off, and in particular
to Policy 3.2.6%%°. That Policy needs to be read in the context of Objective 3.2 as suggested to
be revised the draft consent order to read:

“Otago’s significant and highly-valued natural resources are identified, and protected or
enhanced where degraded.”

The evidence for the Council that the rural areas of the Wakatipu Basin are amenity landscapes
and highly valued was not, we think, the subject of any challenge and so this objective is
directly applicable to it. The policies of Section 3.2 of the Proposed RPS distinguish between
Outstanding Natural Features and Outstanding Natural Landscapes (addressed under Policy
3.2.4) and highly valued Natural Features and Landscapes (addressed under Policy 3.2.6). As
put to the Court, Policy 3.2.6 indicates an intention to maintain or enhance highly valued
natural features, landscapes and seascapes by all of the following:

“a.  Avoiding significant adverse effects on those values that contribute to the higher
value of the natural feature, landscape or seascape;
b. Avoiding, remedying or mitigating other adverse effects;
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See [2014] NZSC 38 at [80]
That remains the position as at the date of finalisation of this report
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C. Encourage enhancement of those values that contribute to the high value of the
natural feature, landscape, or seascape.”

We agree with Mr Barr’s evidence in reply?*®° that the land within the Rural Amenity Zone not
identified as Precinct has a generally low threshold for additional adverse cumulative effects
from residential subdivision and land use, although varying from area to area; some areas are
more sensitive than others. The WB Landscape Study, and Ms Gilbert’s evidence supports the
view that unless managed particularly carefully, those cumulative effects will be significant
and in terms of the revised Policy, need to be avoided.

Even if this were not the case, we would still be of the view that Chapter 24 gives effect to the
revised Policy 3.2.6 because the instruction to avoid, remedy or mitigate other adverse effects
in Policy 3.2.6(b) gives the Council a wide discretion as to how exactly such effects are
managed. We suspect that this is why counsel’s submissions did not assert that Chapter 24
does not give effect to the Proposed RPS in this regard but rather “goes beyond what is
required by the RPS”.

We find that, considered at a high level, Chapter 24 is consistent with the Proposed RPS and
gives effect to the Partially Operative RPS 2019.

In summary, we were not persuaded by the merits of the submissions and evidence opposing
Chapter 24 generally, and/or seeking a reversion to the current regime governing subdivision
and development in the Rural Zone (either under the Operative District Plan or the Proposed
District Plan (Stage 1)). Given the comprehensive and convincing analysis contained in the WB
Landscape Study, at this general level, we prefer the submissions and evidence for Council
supporting the notified Chapter 24.

We have considered potential compromise positions such as that supported by Mr Farrell, or
the alternative relief in the Hogans Gully Farm submission. The difficulty with Mr Farrell’s
option is that Mr Skelton had focussed only on the land of Wakatipu Equities and Slopehill
Properties. His evidence did not purport to be a complete review of the Basin to identify the
sensitive areas within it. Nor did Mr Farrell provide us with a complete set of Plan provisions
that would implement the split regime (part Discretionary, part Non-Complying) that he
supported. The Hogans Gully alternative would overcome the limitation in geographical scope,
because it utilises the analysis in the WB Landscape Study. However, it was unsupported by
planning evidence that would have both fleshed out the Plan provisions required to implement
it and provided the basis of an analysis under section 32.

In summary, neither compromise option is a viable alternative that we might seriously
consider for the reasons set out above.

Our conclusion is therefore that the Rural Amenity Zone should be retained, supported by non-
complying status for exceedances of the specified minimum lot density, leaves open the
guestion of what the specified minimum lot density is. We will discuss submissions on that
point when we come to the detailed provisions of Chapter 24, although our conclusions as to
the appropriate role of the Rural Amenity Zone mean that a significant reduction in the
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minimum lot density (e.g. to 4ha) would be inconsistent with that role (as well as introducing
one of the deficiencies identified by the Environment Court in 2000 that was relevant to its
decision to adopt the regime in the Operative District Plan). It also leaves open the question
of whether the Precinct continues to have the role of a sub-zone enabling greater
opportunities for rural living within the Rural Amenity Zone, in substitution for the separate
Rural Residential and Rural Lifestyle Zones previously applying to rural land in the Wakatipu
Basin in the Proposed District Plan (Stage 1).

We have already noted some of the general submissions on this point that Mr Barr drew to
our attention. The Precinct was the subject of a number of other submissions that opposed it
in principle and sought retention of the status quo. In some cases, this was clearly motivated
by opposition to the effective up-zoning of parts of the Wakatipu Basin?*!. Insofar as the
motivation for these submissions was to oppose Precinct Zoning of particular properties, we
will deal with that in the appropriate report. Similarly, to the extent that the motivation for
this submission lay in the minimum lot density specified within the Precinct areas, we will
address that in the context of our discussion of the particular provisions of Chapter 24. The
submitters did not, however, present a case in support of their more general opposition to the
Precinct that would provide us with the basis to take a different view from the evidence
presented for the Council.

The submission of Wakatipu Investments Limited?*? took a different stance, seeking that the
Rural Amenity Zone and the Precinct each be subzones of an overarching Wakatipu Basin Zone
with distinct visions. The submission did not suggest what those visions should be and when
Mr Carey Vivian presented planning evidence for the submitter, it appeared to us that his
concern was more with the potential inconsistency of the objectives and policies applying to
the Rural Amenity Zone and the Precinct respectively. This submission, if accepted, would
require a radical restructuring of Chapter 24. In the absence of a clearly stated outline as to
how such a restructuring should be undertaken, and with what end result, it is not possible to
undertake a section 32 analysis of the relief sought. It would be inappropriate to recommend
it be taken further.

Our recommendation is therefore that the essential structure of Chapter 24 be retained. This
means that we necessarily accept Mr Barr’s recommendation?*® that the submissions lodged
as part of the Proposed District Plan (Stage 1) and deferred to the Stream 14 hearing relating
to the application of the Rural, Rural Residential and Rural Lifestyle Zones in the Wakatipu
Basin have effectively been overtaken by Chapter 24, except in those few areas of Rural Zone
land (principally on Ladies Mile) that were not included within the notified Proposed District
Plan (Stage 2).

Save in the case of submissions addressing those areas, those submissions do not require
further consideration.
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See e.g. Submissions 2084, 2122, 2192, 2193, 2206, 2209, 2530 and 2656
Submission 2275; Opposed by FS2732. See also submissions 2272 and 2276 to like effect.
See Section 7 of his Section 42A Report

43



163.

164.

2.5

165.

166.

167.

168.

169.

170.

There were also a number of general submissions focussing on the procedural underpinning
for Chapter 24. A number of submissions sought, for instance that further assessments be
undertaken prior to the hearings for Chapter 242* or that the section 32 analysis be revised?®.

Such submissions do not relate to matters within our jurisdiction and must necessarily be
rejected.

Amendments to Chapters 3 and 6
We have already discussed the significance of the ‘Strategic Chapters’ of the Proposed District
Plan?*® in Section 2.1. In summary, those chapters provide higher level direction for the more

detailed chapters of the Proposed District Plan that follow.

Apart from two sections of Chapter 6, the Proposed District Plan (Stage 2) did not include any
additions or amendments to the strategic chapters.

We note that those two amendments were not listed for hearing as part of Stream 14, but
they were the subject of evidence in Mr Barr’s Section 42A Report.

Having initially submitted we should make no recommendation on those changes, because
they were not properly before us, Ms Scott for the Council noted that most but not all of the
submitters on the two Chapter 6 changes were parties to Stream 14. She therefore suggested
that we might provide comments on those suggested changes for the benefit of the Stream 15
Hearing Panel. We understand that the Stream 15 Hearing Panel did not receive any additional
evidence from submitters on this subject and so it may be helpful if we set out our views, as
Ms Scott suggested. We will do after dealing with the submissions on other aspects of
Chapters 3 and 6.

A number of submitters sought changes to both Chapter 3 and Chapter 6 that were not the
subject of variation by the Proposed District Plan (Stage 2). Such submissions give rise to an
initial legal issue, as to whether they are “on” the provisions notified so that we might consider
their merits. Case law is clear that where the subject matter of a Plan Change or Variation is
limited, submissions cannot provide jurisdiction to expand the scope of the Plan
Change/Variation?".

In this particular case, there is the additional consideration that the appeals on the Proposed
District Plan (Stage 1) put practically all of Chapters 3 and 6 in issue, so that the wording of
provisions in those chapters is a matter for the Environment Court, and not for us.
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See e.g. Submissions 2246, 2251 and 2332: Supported by FS2765 and FS2766; Opposed by FS2714 that
sought that a housing and business development capacity assessment be completed and released, prior
to the hearings

See Submission 2332; Opposed by FS2714

Chapters 3-6 inclusive

See e.g. Clearwater Resort Limited v Christchurch City Council High Court AP34/02; Palmerston North
City Council v Motor Machinists Limited [2013] NZHC 1290. Compare Albany North Landowners and
others v Auckland Council [2016] NZHC 138 per Whata J at [129]-[131] emphasising the difference when
submissions are made on a full district plan review (in that case the Proposed Auckland Unitary Plan).
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Ms Scott for the Council submitted to us that submissions might properly seek amendments
to the strategic chapters by way of addition, provided those additions are specific to the areas
of the Wakatipu Basin the subject of Chapter 24 and do not impact on the application of the
existing provisions in those chapters to the balance of the District.

Ms Scott specifically took issue with amendments to the strategic chapters suggested by Mr
Farrell in his evidence for Wakatipu Equities Limited and Slopehill Properties Limited on the
basis that they would not satisfy that test.

Applying the approach suggested by Ms Scott, Mr Barr’s Section 42A Report concluded that it
was desirable to add a series of additional policies to Chapter 6 to ensure Chapter 24
implements Chapter 6 and achieves Chapter 324,

We will discuss Mr Barr’s recommendations shortly. First though we need to address the
extent of our jurisdiction, because Counsel for Boxer Hills Trust and Trojan Helmet Limited, Ms
Wolt, took issue with Ms Scott’s submissions for Council. She argued that there was no scope
to add additional provisions to Chapter 6 of the Proposed District Plan because, with the
exceptions we have noted above, the higher order chapters were not addressed by the
Proposed District Plan (Stage 2), and it would cause significant prejudice to submitters,
including Trojan Helmet Limited if the Proposed Plan were amended by a “side wind”. Counsel
also recorded that it had been obvious to Trojan Helmet Limited that there was no clear
connection between Chapter 24 and the higher order strategic chapters, but the submitter
considered there was no jurisdiction to make a submission on these chapters.

We found that submission somewhat curious given that Boxer Hills Trust, which we
understood to be a related entity to Trojan Helmet Limited and for whom counsel was also
making legal submissions, was one of a number of submitters whose submission sought as
relief that Chapters 3 and 6 be amended so that the Wakatipu Basin Rural Amenity Zone and
the Wakatipu Basin Lifestyle Precinct “are integrated with and have higher order authority
from those chapters”. The submission noted specifically that that would include new
objectives and policies within those chapters. Counsel did not explain how she was able to
reconcile the conflicting positions between the parties for whom she was appearing?*.

We agree with Ms Scott’s submissions on the extent of our jurisdiction. Clearly, we have no
ability to recommend amendments to provisions that are now before the Environment Court.
To the extent that Mr Farrell sought to persuade us of the merits of different objectives and
policies in the strategic chapters, we think that evidence was misconceived. It follows also
that Submission 2244, which opposed Chapters 3 and 6, along with the Morven Ferry et al
submissions that proposed amendments to a number of provisions in Chapters 3, 6 and 21

that were not the subject of variation, must necessarily be rejected as being out of scope?°.

By the same token, however, we do not think that the fact that new provisions are located
within Chapter 6 (or Chapter 3 for that matter) is decisive.
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Refer paragraphs 38.19-38.21

The position adopted for Trojan Helmet Ltd is also difficult to reconcile with its support in FS2796 for
Submission 2505 which sought specified amendments to Chapter 3.

See also the submission of Queenstown Trails Trust (#2575) repeating submissions made on the
Proposed District Plan (Stage 1) that is out of scope for the same reason.
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Ms Wolt accepted that we might have scope to put higher level provisions in Chapter 24
(depending on their wording). If additional provisions properly relate to the subject matter of
Chapter 24, it does not seem to us that it should matter that those new provisions are located
in other parts of the Proposed District Plan, if that better fits with the structure of the PDP.

Beyond that, however, to advance our consideration of Mr Barr’s recommendations, we need
to review the other submissions that might give jurisdiction for those additional policies.

There were a large number of submissions on this aspect of the PDP, but they fell into quite
discrete groups.

The first group of submissions were either in exactly the same or substantially the same form
as the Boxer Hills Trust submission quoted above and sought non-specific amendments to
Chapters 3 and 6 so as to provide higher order policy support for Chapter 24, and in many
cases also, integration of the Chapter 24 zones with Chapters 3 and 6%°1.

A separate group of submissions®? sought amendments to the provisions of Chapters 3 and
Chapter 6:

“To provide appropriate objective and policy support for the zone [referring to the

Rural Amenity Zone]j, to:

- Recognise that the Wakatipu Basin has landscape qualities distinct from the Rural
Landscape Classification;

- Identify the characteristics and amenity values of the Wakatipu Basin through a
proper and comprehensive mapping of the landscape character areas within it;

- Provide for areas of rural living within the Wakatipu Basin through identification
of the lifestyle precinct;

- Recognise and provide for areas of commercial activities within the basin and
provide for them through a new commercial precinct (“Lakes Hayes Cellar
Precinct”);

- Provide an appropriate policy structure in support of the proposed areas of
landscape character and guidelines underpinning Chapter 24;

- Ensure that the landscape categories within Chapter 6 do not apply within the
Lifestyle and Commercial Precincts.”

Submissions 2377 and 2378 particularised that relief; they sought new policies in Chapter 3
reading as follows:

“Recognise the Wakatipu Basin as having landscape qualities distinct from the Rural
Landscape Classification of the District;
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See Submissions 2291, 2313, 2314, 2315, 2316, 2317, 2318, 2319, 2320 and 2389: supported by FS2708,
FS2709, FS2725, FS2748, FS2750, FS2765, FS2766, FS2781, FS2783, FS2784, FS2787 and FS2792;
opposed by FS 2794.

Submissions 2376, 2377 and 2788: supported by FS2782, FS2783 and FS2784
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Identify the characteristics and amenity values of the Wakatipu Basin through the
mapping of areas of landscape character and the formulation of associated landscape
guidelines.

Provide areas for rural living within the Wakatipu Basin through identification of a
lifestyle precinct located within those parts of the landscape having higher capacity to
absorb change.

Opportunities for low density housing are enabled within a rural setting to provide
greater access to open space recreation, nature conservation and rural amenity
values.”

Submission 2307 sought the particularised relief quoted above, but not the more general

relief.

A further group of submissions?>® sought variously:

a. An amendment to notified Objective 3.2.5.5 so that it would read:

“The character of the district’s landscapes is maintained by ongoing agricultural land use
and land management where landscape character is derived from predominantly
agricultural use.”

b. A new policy in Chapter 3 worded as follows:

“Recognise and provide for the amenity, social, cultural and economic benefits of rural
living development.”

c. Amendment to the Policy originally notified as 6.3.1.3 to delete any reference to the
Wakatipu Basin.

d. Amendment to the Policy originally notified at 6.3.1.6 to read:

“Encourage rural living subdivision and development where this occurs in areas where the
landscape can accommodate change.”

e. Insertion of a new Policy in Chapter 6 reading:

“Recognise the distinctive character of the Wakatipu Basin and the amenity benefits of
rural living development in this area.”

In his Section 42A Report, Mr Barr considered that no changes to Chapter 3 were necessary.

In his view, the notified provisions of Chapter 24 achieve the Chapter 3 strategic directions
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Submissions 2449, 2475, 2479, 2488, 2489, 2490, 2500, 2501, 2505, 2509, 2525, 2526, 2529, 2550,
2553, 2562, 2577: supported by FS2708, FS2709, FS2711, FS2712, FS2721, FS2722, FS2734, FS2740,
FS2743, FS2747, FS2749, FS2765, FS2770, FS2781, FS2782, FS2783, FS2784, FS2792, FS2795 and
FS2796; opposed by FS 2715

Refer paragraph 38.18
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He recommended, however, a new policy to be inserted in Chapter 6 after Policy 6.3.3
(numbered 6.3.XA), worded as follows:

“Provide a separate regulatory regime for the Wakatipu Basin Rural Amenity Zone, within
which the Outstanding Natural Feature, Outstanding Natural Landscape and Rural Character
Landscape categories and the policies of this chapter related to those categories do not apply.”
(3.2.1.1,3.2.1.7, 3.2.1.8, 3.3.20-24, 3.3.32)

The numbering at the end of Mr Barr’s suggested policy follows the structure of the Decisions
Version of the Chapter 6 policies, cross referencing the relevant provisions in Chapter 3.

Mr Barr recommended a new section be inserted in Chapter 6 to follow Policy 6.3.33,
reading®® as follows:

“Managing Activities in the Wakatipu Basin Rural Amenity Zone.
6.3.34  Avoid urban development and subdivision to urban densities.

6.3.35 Enable continuation of the contribution low-intensity pastoral farming on large
landholdings makes to the District’s landscape character.

6.3.36  Avoid indigenous vegetation clearance where it would significantly degrade the
visual character and qualities of the District’s distinctive landscapes.

6.3.37 Encourage subdivision and development proposals to promote indigenous
biodiversity protection and regeneration where the landscape and nature
conservation values would be maintained or enhanced, particularly where the
subdivision or development constitutes a change in the intensity of the land use or
the retirement of productive farm land.

6.3.38 Ensure that subdivision and development adjacent to Outstanding Natural Features
does not have more than minor adverse effects on the landscape quality, character
and visual amenity of the relevant Outstanding Natural Feature(s).

6.3.39 Encourage any landscaping to be ecologically viable and consistent with the
established character of the area.

6.3.40 Require the proposals for subdivision or development for rural living take into account
existing and consented subdivisional development in assessing the potential for
adverse cumulative effects.

6.3.41 Have particular regard to the potential adverse effects on landscape character and
visual amenity values where further subdivision and development would constitute
sprawl along roads.

255

The cross references to Chapter 3 provisions recommended by Mr Barr are omitted for convenience.
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6.3.42 Ensure incremental changes from subdivision and development do not degrade
landscape quality or character, or important views as a result of activities associated
with mitigation of the visual effects of proposed developments such as screen
planting, mounding and earthworks.

6.3.43 Locate, design, operate and maintain regionally significant infrastructure so as to
seek to avoid significant adverse effects on the character of the landscape, while
acknowledging that location constraints and/or the nature of the infrastructure may
mean that this is not possible in all cases.

6.3.44 In cases where it is demonstrated that regionally significant infrastructure cannot
avoid significant adverse effects on the character of the landscape, such adverse
effects shall be minimised.

6.3.45 Avoid adverse effects on visual amenity from subdivision, use and development that:
a. Is highly visible from public places and other places which are frequented by
members of the public generally (except any trail as defined in this Plan); or
b. forms the foreground for an Outstanding Natural Landscape or Outstanding
Natural Feature when viewed from public roads.

6.3.46  Avoid planting and screening, particularly along roads and boundaries that would
degrade openness where openness is an important part of its landscape quality or
character.

6.3.37 Encourage development to utilise shared accesses and infrastructure and to locate
within parts of the site where it will minimise disruption to natural land forms and to
rural character”.

As Mr Barr made clear, the origins of these 14 suggested new policies lay firmly in the Decisions
Version of Chapter 6. Most of the suggested policies are identical to existing policies in that
chapter and apply to Rural Character Landscape land. Where policies have been amended,
this was only to delete inapplicable elements.

The rationale for reproducing all of these policies arises from the fact that Policy 6.3.1 states
that the classification of Rural Character Landscape land occurs in “Rural Zoned” landscapes in
the District. While the amendments to Chapter 6 forming part of the Proposed District Plan
(Stage 2) deleted other provisions in the notified Chapter 6 reinforcing that the landscape
classifications shown on the planning maps applied only in the Rural Zone, the Hearing Panel
observed in Section 8.4 of its Stream 1B Report that Policy 6.3.1 (notified Policy 6.3.1.2) was
not the subject of variation and has that end result in any event.

The effect of the Proposed District Plan (Stage 2) is to rezone almost all of the non-outstanding
parts of the Wakatipu Basin as Rural Amenity. Accordingly, to the extent that the provisions
of Chapters 3 and 6 provide guidance as to the management of activities occurring on Rural
Character Landscape land, those provisions largely do not apply in the Wakatipu Basin.

It was that position that Mr Barr sought to address with his recommended additional policies.

Mr Barr made it clear that his preference would have been to amend Chapter 6 to provide that
the policies relevant to the Rural Character Landscape areas also applied within the Wakatipu
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Basin, but given the inability to do so in this process, he suggested a new section effectively
mirroring those existing policies.

In the case presented to us for the Council, two lines of argument were advanced to support
our ability to accept Mr Barr’'s recommendations. The first, from Mr Barr, referenced the
submissions on the point that we have summarised above and suggested that if not expressly
sought, the relief recommended by Mr Barr addressed the substance of the submissions.

The second line of argument was that the policies that Mr Barr recommended already applied
to the Wakatipu Basin at notification of the Proposed District Plan (Stage 2), by virtue of the
variations to Chapter 6 contained therein, but that the Hearing Panel’s Stage 1 decisions
altered that position. Accordingly, it was suggested that Mr Barr’s recommendations merely
take the Proposed District Plan back to the position it was in at the time the variation of Parts
6.2 and 6.4 were notified.

We do not accept the second point. The reasoning of the Hearing Panel considering
submissions on the strategic chapters (Stream 1B) was that the limitation on the application
of the (renamed) Rural Character Landscape to Rural Zoned land was contained in notified
Policy 6.3.1.2. That policy was not the subject of variation as part of the Proposed District Plan
(Stage 2) and no submissions sought that it be amended to have the result apparently sought
by Council. It remained in Chapter 6, renumbered as Policy 6.3.1. From an answer Mr Barr
gave to our questions, we rather understood that the Council deliberately chose not to amend
Policy 6.3.1.2 by way of variation because of the difficulty that would have placed the Stream
1B Hearing Panel in seeking to arrive at recommendations in relation to the balance of Chapter
6. Be that as it may, the renumbered Policy 6.3.1 states when the landscape categories apply
in terms that, as above, mean that the policies governing Rural Character Landscape land
largely do not apply in the Wakatipu Basin. In our view, moving from that position is a
substantive change that could only be achieved by way of a submission clearly seeking that
relief.

Having said that, we agree with Mr Barr’s view, and the submissions from a number of parties,
that the end result is a disconnect between the higher-level provisions in the Strategic
Chapters and the general approach taken in Chapter 24.

We disagree with the submissions (and the evidence of Mr Chris Ferguson) that that
disconnect extends to Chapter 3. Policies 3.3.22-3.3.24 inclusive are framed in a way that is
not specific to Rural Character Landscape land and provides policy direction that in our view,
Chapter 24 sits neatly within. The disconnect arises rather with Chapter 6.

We find that Mr Barr’s suggested Policy 6.3.XA would resolve the problem and fits fairly within
the submissions seeking integration of the Chapter 24 Zones with Chapters 3 and 6 noted
above. It sets Chapter 24 up as providing a standalone set of provisions, in much the same
way as the Gibbston Character Zone.

We note that Mr Ferguson also supported that recommendation as providing necessary

integration into Chapter 6. The position is not nearly so clear, however, as regards the other
policies recommended by Mr Barr.

50



200.

201.

202.

203.

204.

205.

206.

The suggested policies cover a range of issues. However, because they mirror the policies
applying to Rural Character Landscape land, they clearly do not respond to Submissions 2377,
2378 and 2703, that sought to emphasise the differences between the Wakatipu Basin and
land classified as Rural Character Landscape. Likewise, it difficult to reconcile the
recommended relief with the relief sought by the group of submitters including Submission
2449 quoted above, for the same reason.

Nor do we think it would be appropriate to rely on the submissions such as 2291 seeking higher
level policy guideline and/or integration. The suggested policies are not “higher-level”,
because they are not framed at a higher level of abstraction than the objectives and policies
in Chapter 24. Rather, they provide more detailed policy guidance on a range of points, some
of which overlap with objectives and policies in Chapter 24, and some covering discrete issues.
Nor are they obviously required to integrate Chapters 6 and 24 in the way that is suggested by
Policy 6.3.XA .

There is a second problem relying on these policies as a jurisdictional basis for extensive
changes to Chapter 6. The relief sought is expressed very generally. While we do not accept
the legal argument put to us by Trojan Helmet Limited that no amendments to Chapter 6 could
be made based on submissions on the Proposed District Plan (Stage 2), we do agree that if
amendments are to be made, they need to be made on the basis of submissions that are more
specific as to the relief sought than such general relief. We do not think that an interested
party reading a submission seeking higher level policy direction would contemplate that that
might provide a basis for some 14 quite specific new policies overlaying Chapter 24. In
summary, while we agree that Mr Barr’s recommendation has merit, we do not consider that
we have the scope to accept it.

Turning to the balance of the specific relief sought by submitters that is summarised above,
we do not think that a policy inserted into Chapter 3 indicating that the Wakatipu Basin has
landscape qualities distinct from Rural Character Landscape land adds much to Mr Barr’s
suggested Policy 6.3.XA. It would also introduce an inconsistency because other areas with
‘special’ provisions like Gibbston Valley are not the subject of policies in Chapter 3.

Of the three other policies suggested by Submissions 2307, 2377 and 2378, we do not consider
that they are necessary having regard to the policy we have recommended already providing
that the Rural Amenity Zone has a standalone regulatory regime. We consider also that the
third policy referring to opportunities for low density housing is expressed too generally. To
be within jurisdiction, it needs to be specific to the Wakatipu Basin. If it were made more
specific, we do not think a policy stating that opportunities for Low Density Housing are
enabled adds anything to notified Objective 24.2.5.

Looking at the more general relief sought by Submissions 2376, 2377 and 2378, specific
reference to one new Commercial Precinct is the opposite of higher-level policy guidance. If
recognition of such a new Commercial Precinct has merit (which we discuss further later in
this Report) it can be done through specific policies in Chapter 24.

Turning then to the relief sought by the group of submissions including Submission 2449
guoted above, the suggested amendments to Chapter 3 supported by Mr Farrell are outside
the scope of the hearing for the reasons discussed above. The same point could be made
about the suggested amendment to notified Policy 6.3.1.3, but in any event, the submission
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has been overtaken by the Stage 1 decisions on Chapter 6. The relevant policy (renumbered
6.3.12) does not refer to the Wakatipu Basin.

The suggested amendment to notified Policy 6.3.1.6 is expressed too generally to be within
scope. We do not think it would add anything to Chapter 24 if made specific to the Wakatipu
Basin.

Turning to the amendments to Chapter 6 forming part of the Proposed District Plan (Stage 2),
three provisions were the subject of amendment.

The first amendment was to delete a paragraph formerly part of Part 6.2. When the Proposed
District Plan (Stage 1) was notified, that paragraph read:

"Landscapes have been characterised into three classifications within the Rural Zone. These
are Outstanding Natural Landscapes (ONL) and Outstanding Natural Features (ONF), where
their use, development and protection are a matter of national importance under Section 6 of
the RMA. The Rural Landscapes Classification (RLC) makes up the remaining Rural Zoned land
and has varying types of landscape character and amenity values. Specific policy and
assessment matters are provided to manage the potential effects of subdivision of
development in these locations.”

The second amendment was to delete the first sentence of a rule (Notified Rule 6.4.1.2) which
read:

“The landscape categories apply only to the Rural Zone. The Landscape Character and Strategic
Direction Chapter’s objectives and policies are relevant and applicable in all zones where
landscape values are at issue.”

The third suggested amendment was to Notified Rule 6.4.1.3.
As notified, that rule read:

“The landscape categories do not apply to the following within the Rural Zones:

a. Ski Area Activities within the Ski Area Sub Zones.

b. The area of the Frankton Arm located to the east of the Outstanding Natural Landscape
line as shown on the District Plan maps.

¢. The Gibbston Character Zone;

d. The Rural Lifestyle Zone;

e. The Rural Residential Zone.”

The amendments to this Rule were to substitute “assessment matters” for “categories” in the
first line, deletion of the “s” at the end of the first line so the rule refers to “Rural Zone”, and
deletion of ¢, d, and e.

These changes were the subject of a large number of submissions.

Addressing first the deletion of the paragraph quoted above from Part 6.2, Crown Investments

et al sought that the paragraph be retained. Morven Ferry et al sought that it be retained but
with reference inserted to make it clear that the Rural Residential, Rural Lifestyle, Rural
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Amenity Zones, together with the Precinct, are excluded from the Rural Landscape
Classification. We also note submission 805 that Transpower lodged as part of the Proposed
District Plan (Stage 1), seeking that this particular paragraph include recognition of the national
grid.

The submissions on the Proposed District Plan (Stage 1) are relevant by virtue of clause 16B(1)
of the Act.

Crown Investments et al sought also that Rule 6.4.1.2 be returned to the position as notified
save that reference be added to objectives and policies related to the landscape classifications
applying only in the Rural Zone. We also note a number of submissions filed as part of the
Proposed District Plan (Stage 1) process seeking clarification that the landscape classification
objectives and policies do not apply to the Rural Lifestyle, Rural Residential and Millbrook
Resort Zones?*®. The submission of Arcadian Triangle®” is also worthy of note; that submission
suggested that reference to Chapter 3 (i.e. the Strategic Direction Chapter) might be deleted
because its application across the district was, in the view of the submitter, obvious.

A number of submissions also sought that Rules 6.4.1.2 and 6.4.1.3 be combined. Specifically,
the Morven Ferry et al submissions sought that a combined rule be restated to focus on the
landscape categories, providing that those categories do not apply in the five listed zones,
together with the Precinct.

Many of the Donaldson et al submissions sought that Rule 6.4.1.3 be amended to similar
effect, but the way that the relief in the submission is formulated leaves it unclear as to
whether it is suggested that it should relate to the landscape categories or to assessment
matters, or both.

Crown Investments et al sought that Rule 6.4.1.3 focus on the landscape classifications
together with the objectives, policies and assessment matters relevant to those classifications,
specify the Gibbston Character Zone as a Rural Zone for this purpose and state, for the
avoidance of doubt, that the Rural Zone does not include the Rural Amenity Zone, the Precinct,
the Rural Lifestyle Zone or the Rural Residential Zone.

The submission of BSTGT Limited®*® appears to have sought®*® that Rule 6.4.1.3 include
reference to the Rural Amenity Zone in the list of zones to which the Rule does not apply. The
submission of Slopehill Properties Limited?®® was to similar effect. Stage 1 submissions
specifically related to Rule 6.4.1.3 included those of Contact Energy Limited?®! and
Queenstown Trails Trust?? seeking that the Hydro Generation Zone and any trail (respectively)
be added to the list of specific exclusions.
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See Submissions 669, 694, 696 and 712
Submission 836
Submission 2487: Supported by FS2782

The actual relief refers to Rule 6.4.5.1, which does not exist, either in the notified or the Decisions

Version of Chapter 6
Submission 2484
Submission 580
Submission 671
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Mount Cardrona Station Limited?®® and Arcadian Triangle Limited?®* also sought that the
exclusion in Rule 6.4.1.3(a) not be limited to Ski Area Activities.

In his Section 42A Report?®®, Mr Barr explained the rationale of the Chapter 6 variations as
relating in part to the fact that the Proposed Open Space and Recreation Zone forming part of
the Proposed District Plan (Stage 2) had been identified both on land classified as ONLs and
ONFs in terms of Section 6 and on land classified as visual amenity in terms of Section 7, and
in part because reference to rural assessment criteria not applying to the Gibbston Character
Zone, the Rural Lifestyle Zone and the Rural Residential Zone was unnecessary; the assessment
matters are contained in Chapter 21, which relates only to the Rural Zone. By contrast, Mr
Barr advised that the varied provisions sought to make it clear that the landscape assessment
criteria would apply to activities not classified as Ski Area Activities if undertaken within the
Ski Area Sub-Zones (i.e. the opposite of the position sought by submissions 407 and 836).

Mr Barr, however, noted that the initial intention underlying the variations in this latter regard
had been overtaken by the Stage 1 decisions which?®® provide that the landscape categories,
and the policies of Chapter 6 related to those categories, do not apply within the Ski Area Sub-
Zones.

Having reviewed other aspects of the Decisions Version of Chapter 6, Mr Barr concluded?®’
that the variation text has been entirely overtaken. In his view, given that all of the relevant
policies in the Decisions Version are the subject of appeal, there was no merit in discussing the
text as varied further. Accordingly, the Chapter 6 text Mr Barr recommended was that as
notified, together with the suggested additional policies discussed above.

Our reading of Decisions Version Policies 6.3.1-6.3.3 is that:

a. Thelandscape categories (and consequently the policies related to those categories) apply
only in the Rural Zone;

b. Within the Rural Zone, the Ski Area Sub-Zone and the area of Frankton Arm identified in
Policy 6.3.2 are not the subject of landscape classification and the policies of Chapter 6 do
not apply to them, insofar as they relate to those categories;

c. The Gibbston Character Zone, the Rural Residential Zone, the Rural Lifestyle Zone and the
various Special Zones are not subject to the landscape categories or to the policies of
Chapter 6 related to those categories unless otherwise stated.

To those provisions should be added our recommended additional policy stating that the Rural
Amenity Zone (including the Precinct) are in the same category as the zones listed in (c) above.

It follows, in our view, that the text proposed to be deleted in Part 6.2 is unnecessary. Were
it to be retained, then consistently with the new policy we have recommended as above, then
reference would need to be added to the Rural Amenity Zone. But we think the position is
perfectly clear, as it is.
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Submission 407
Submission 836
At Section 37
In Policy 6.3.2
At 37.20
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The only reason one would retain that text would be if it were felt necessary to make the
addition requested by Transpower, so that the text refers to the National Grid. However, we
do not believe that that is necessary either. The context of Part 6.2 is one of a general
introduction. If any provisions specifically related to the National Grid are required, they need
to be addressed in the substantive provisions of the Chapter.

Mr Barr inferred from the Hearing Panel’s report on Chapter 6 that that Hearing Panel would
have deleted Rules 6.4.1.2 and 6.4.1.3 if they had not been the subject of variation. We think
that is a fair inference.

We likewise consider that given the Decisions Version policies as they stand, together with the
additional policy we propose, Rules 6.4.1.2 and 6.4.1.3 are unnecessary. The only additional
element they provide is the statement that Chapter 3’s objectives and policies are relevant
and applicable in all zones. We agree with the Stage 1 submission of Arcadian Triangle that
that is obvious on the face of the Plan and does not need to be stated. If it were to be stated,
then we think that the existing text would need to be revised because Chapter 3 contains many
provisions that are not related to landscape values.

In summary, we recommend to the Stream 15 Hearing Panel that:

a. The text of Part 6.2 the subject of variation be deleted as proposed;

b. Rules6.4.1.2 and 6.4.1.3 (renumbered 6.4.1 and 6.4.2 in the Decisions Version) might be
deleted.

Obviously, with the vast bulk of Chapter 6, including Policies 6.3.1-6.3.3 inclusive, the subject
of appeal, the position we have described and on which we have based our recommendation
might change. However, in our view, it is preferable to take that position as the starting point,
and make the provisions affected by Stage 2 consistent with it, in order that the Environment
Court might have a complete package of provisions to review and amend, as appropriate.

Summarising our conclusion on the matters that are within our jurisdiction under this heading,
we recommend the addition of a new policy to follow 6.3.3, numbered 6.3.3A, and worded as
follows:

“Provide a separate regulatory regime for the Wakatipu Basin Rural Amenity Zone, within
which the Outstanding Natural Feature, Outstanding Natural Landscape and Rural Character
Landscape categories and the policies of this chapter related to those categories do not apply.”
(3.2.1.1,3.2.1.7,3.2.1.8, 3.2.5.2, 3.3.20-24, 3.3.32)

We believe that this additional policy is the most appropriate way to integrate Chapter 24 into
the balance of the Proposed District Plan and thereby to achieve the objectives of the
Proposed District Plan.

Scope Issues

One side effect of the staged Proposed District Plan process is that we had a number of
submissions before us deferred from the Stage 1 process related to the location of ONL or ONF
boundaries variously at Arthurs Point, Slope Hill, Crown Terrace and Morven Hill and which, if
accepted, would leave areas of Rural Zoned land the subject of a Rural Character Landscape
notation in the Proposed District Plan. This in turn raises the legal issue as to whether we have
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244,

scope in that instance to rezone that land Rural Amenity, in order that the land in question not
sit as small islands on the Wakatipu Basin planning maps.

Ms Scott addressed the point in her submissions in reply. She referred us to the recent High
Court decision in Albany North Landowners v Auckland CouncilP®® for the tests of when an
amendment to a plan is in scope. The key question is whether a change can fairly be said to
be the foreseeable consequence of any changes directly proposed by a submitter.

As counsel observed, rezoning land Rural Amenity Zone could not have been a foreseeable
consequence at the time the relevant submissions were lodged, because that zone did not
exist until notification of the Proposed District Plan (Stage 2).

The answer to the question therefore turns on whether the Rural Amenity Zone is sufficiently
similar to the Proposed District Plan Rural Zone (when subject to a Rural Character Landscape
notation) to make rezoning a minor change within Clause 16(2).

We posed that question to Mr Barr and his answer, having reflected on it, was that the
provisions governing the Rural Zone/Rural Character Landscape are less restrictive of
subdivision and development than the Rural Amenity Zone. Mr Barr’s opinion reflected his
recommendations regarding the final form of the Rural Amenity Zone provisions, which
include non-complying activity status for subdivision and development of sites less than 80 ha
against a background of restrictive objectives and policies. As discussed in Section 2.4 of our
report above, we believe that the essential elements of the Rural Amenity Zone should be
retained. On that basis, we concur with Mr Barr’s view, and therefore with the submissions of
counsel for the Council that rezoning land excluded from an ONL or an ONF by reason of our
recommendations on submissions would not be within scope.

We should address at this point one variation to the scope question we have posed above,
that Ms Scott also canvassed in her submissions in reply.

This relates to whether changes could be made to the boundaries of Landscape Character
Units in Schedule 24.8 along with changes to the text of that Schedule explaining each LCU.

Ms Scott’s submission was that these changes, when made in conjunction with an associated
change from a submission, are consequential alterations to the Proposed District Plan that
properly fall within clause 10(2)(a) of the First Schedule to the Act. We agree with that
submission although we need to qualify its potential application. It seems to us that the
submission in question must validly seek rezoning of land as either Rural Amenity Zone or
Precinct. While Schedule 24.8 extends to some land not the subject of either the Rural
Amenity Zone or Precinct, the role of that Schedule under the Objectives and Policies of
Chapter 24 is to guide consideration of activities within the Rural Amenity Zone, including the
Precinct and so we think it is only when a submission validly seeks rezoning to either of them
that amendments to Schedule 24.8 might be seen as a foreseeable consequence of the
changes sought by a submitter.

Protect and/or Maintain and/or Enhance?
Notified Objective 24.2.1 read:
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“Landscape and visual amenity values are protected, maintained and enhanced.”

A number of policies in Chapter 24 also refer to protection, maintenance or enhancement of
landscape character and visual amenity values.

This aspect of Chapter 24 was the subject of consistent criticism by submitters, both as part of
the general opposition to Chapter 24 noted above, and in the specific contexts where it arose.
The thrust of the submissions and evidence we heard was that protection is appropriate for
ONLs and ONFs (in line with the language of Section 6), but not for “amenity” landscapes such
as the balance of the Wakatipu Basin, whose values should be maintained and enhanced (in
line with language of Section 7).

As we pointed out to counsel for the Council, that reasoning could draw support from the
reasoning of the report of the Stream 1B Hearing Panel, if not from the actual words of the

Strategic Chapters?®°.

The submissions of counsel for the Council in Reply sought to persuade us that the Stream 1B
Hearing Panel had accepted a submission (for Trojan Helmet Limited) that presented a flawed
view of the authority relied upon (the Environment Court decision in Calveley v Kaipara District
Council”®). Counsel also pointed out that the introduction to both Sections 6 and 7 of the Act
refers to management of the “use, development, and protection of natural and physical
resources”. Counsel’s submission was that protection is an option in determining how to best
maintain the amenity value of a landscape.

In his reply evidence, Mr Barr drew our attention to provisions in the recently finalised
Christchurch District Plan that utilised avoidance policies in some cases in order to maintain
rural amenity landscapes and to a paragraph in the reasons for an objective in the Canterbury
Regional Policy Statement that suggested that both protection (of views) and the maintenance
(of a particular aspect of amenity) might be employed in the implementation of a more general
objective.

Neither counsel for the Council nor Mr Barr, however, explained to us clearly what the
difference is between an objective or policy directing protection of some aspect of the
environment, as opposed to its maintenance (or enhancement).

Counsel for Barnhill Corporate Trustee & Ors referred us to a helpful passage from the key
Environment Court decision underlying the Operative District Plan?’®:

“An important point in respect of Section 7 landscapes is that that Act does not necessarily
protect the status quo. There is no automatic preference to introduced grasses over pine forest.
Nor should it be assumed (on landscape grounds) that existing rural uses are preferable in
sustainable management terms to subdivision for lifestyle blocks which could include
restoration of indigenous bush, grasses or wetlands, especially where predator controls are
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introduced. Just to show how careful one has to be not to be inflexible about these issues we
raised the question whether it is possible that a degree of subdivision into lifestyle blocks might
significantly increase the overall naturalness of a landscape... Logically there is a limit: the law
of diminishing returns where too much subdivision leads to over-domestication of the
landscape”.

Counsel for Wakatipu Equities Limited referred us also to litigation in the early years of the act
on the correct interpretation of Section 7(c). Counsel cited Shell New Zealand Limited v
Auckland City Council?’? as stating:

“If the adverse effects are minor they can be treated as inconsequential and so, broadly
speaking, the environment is “maintained””.

Neither the Court of Appeal nor Temm J, whose High Court judgment the Court of Appeal was
quoting from in the cited report, actually made that statement?’®>. Temm J was addressing the
proposition that every resource consent application must demonstrate that the activity in
guestion will maintain and enhance amenity values. The Judge rejected that proposition,
holding that the Act contemplated applications for consent “that not only do not enhance an
amenity but also do not even maintain it”. Explaining the apparent inconsistency, Temm J said:

“Perhaps the Legislature intended to convey that if the adverse effects are minor they can be
treated as inconsequential and so, broadly speaking, the environment is “maintained” in the
sense that a minor incursion about it is not significant.”

It seems to us that Temm J was just suggesting this as a possible explanation for the then
framework of the Act rather than making a positive holding to that effect?’*.

Be that as it may, the Supreme Court’s decision in King Salmon is clearly authority for the
proposition that irrespective of the openness of the language of Part 2, its provisions can take
on a more prescriptive meaning if incorporated in policy statements and plans.

Even accepting that “maintenance” admits of minor adverse effects though, we do not think
that takes matters much further. The Stream 1B Hearing Panel found that the appropriate test
for Outstanding Natural Landscapes and Outstanding Natural Features should provide for
minor adverse effects?”.

Counsel for Barnhill Corporate Trustee Limited and others also sought to press on us authority
confirming the subjective nature of amenity values. We accept the point made, but again, if it
is correct to describe amenity values as “subjective” it is clear that ONLs and ONFs likewise
have subjective elements by reason of reference in the classic Pigeon Bay criteria to
anthropocentric considerations.
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Noting that counsel also provided us with a quotation from the Court of Appeal judgment correctly
setting out what was said in the High Court’s decision.

The Court of Appeal’s decision does not materially assist. Although the Court of Appeal quoted from
the High Court decision it found that the issue before was moot as no party sought to support the then
Planning Tribunal’s position on the sole point of appeal

See Report 3 at Section 2.11

58



258.

259.

260.

261.

262.

263.

We sought the assistance of a number of the counsel who appeared before us, and the expert
planning witnesses who gave evidence, as to whether there is indeed a difference between
“protection” and “maintenance”, and if so, exactly what it is.

It is fair to say, we think, that although many counsel and planning witnesses?’® started with
the feeling that there was a difference, and “protection” connoted a greater level of restriction
than does “maintenance”, all struggled to identify what the difference is. Mr Ferguson, giving
planning evidence for Darby Planning LP and others, suggested for instance that when the
terms are used in Sections 6 and 7, the difference is not so much between those terms, but
how the statute qualifies them — in Section 6(c) by referring to appropriate subdivision, use
and development and in Section 7(c), by reference to amenity values. Counsel for Trojan
Helmet Limited and Boxer Hill Trust, Ms Wolt, suggested it was probably more perception than
any substantive difference between the two terms, although like Mr Ferguson, she noted there
was a difference in how Part 2 requires the different matters be addressed.

On the issue as to whether there is a difference between “protect” and “maintain”, the
decision of the Environment Court in Housing New Zealand Corporation v Auckland Council’””
released after our hearing implied that there was a difference?’® in the context of provisions
related to special character areas in the Proposed Auckland Unitary Plan. The Court did not,
however, explain what the difference is.

Helpfully, the difference between these various terms was canvassed in the Environment
Court in Port Otago Limited v Dunedin City Council?”. There, the Court adopted the meaning
of “protect” as “keep safe from harm or injury”. It did not view that concept as carrying with
it maintenance of the continuing original or existing state in perpetuity. The Court cited
dictionary meanings of “maintain” that suggested it should be read as “keep it the same level
or rate”, “keep in existence”, “keep in proper or good condition”.

The Environment Court therefore held that the word “maintain” includes the meaning of
“protect”. The Court also held specifically that protection is a method by which a Plan can
have regard to amenity values under Section 7(c) of the Act?%.

It follows that we accept the submissions and evidence we had from the Council that it is
permissible to provide for the protection of amenity landscapes if that is the option that best
meets the requirements of section 32 of the Act, and the other statutory matters canvassed
above feeding into our recommendations. Equally, because of the overlap in meaning of these
different terms, we do not think it is helpful to use them in a combined phrase (protect,
maintain and enhance). We note in this regard that the Environment Court described addition
of an objective seeking “protection” (of historic heritage) to one already seeking maintenance
and enhancement (of character and amenity values) as creating the potential for confusion in
the Housing New Zealand decision noted above?®!. We also consider that the decision as to
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which term is appropriate depends on what it is that is sought to be protected and/or
maintained.

In this regard, we agree with counsel for Darby Planning LP and others who suggested to us
that it does not really make sense to talk about protecting amenity values from harm.
Maintaining makes much more sense in that context. Similarly, when talking about something
physical (like a landscape or an ecosystem) it makes more sense to refer to protecting that
landscape from harm than it does to talk about maintaining it. We acknowledge though that,
other than as a matter of grammatical “fit”, finding reasons for either position is elusive.

The other reason why it is important to be clear about what it is that has to be protected
and/or maintained is because if not used carefully, both might connote preservation in the
sense of unchanged retention. We take on board the Environment Court’s observation from
its 1999 decision on the Operative District Plan quoted above, that, at least in the context of
amenity values, change may be beneficial.

We also consider that it is unhelpful to use the combined phrase “maintain and enhance” in
an objective or policy. Reading those terms literally, an action which enhances amenity values
(for instance) does not keep those amenity values at the same level or rate. In other words,
depending on the context, if the two terms are used conjunctively, the resulting direction is
internally contradictory.

The same contradictions do not arise in the context of Section 7(c) because these are matters
to which we must have particular regard. As noted as long ago as Temm J’s judgment in the
Shell case already quoted, read in that context, it may be permissible to not maintain, let alone
enhance amenity values in a particular situation.

Read in a Plan context, however, we think it is desirable in principle to use these instructions
in the alternative: maintain or enhance.

Lake Hayes Water Quality Issues

In his Section 42A Report, Mr Barr noted three submissions that sought varying relief by reason
of the impact intensification of land uses would have on the water quality of Lake Hayes. The
Friends of Lake Hayes Society Inc?®? sought that the District Plan restrict any further residential
or commercial subdivision and building in the Lake Hayes Catchment until suitable reticulated
sewerage infrastructure is installed to prevent increased inputs of nutrients and contaminants
to the lake. Peter Goulston?? sought that there be an immediate halt on rezoning and further
development of the area around Lake Hayes and Mill Stream, until among other things a full
and independent environmental impact assessment can be carried out on the impact on those
water bodies and the surrounding water catchment area. Catherine Dumarchand?®* opposed
the Precinct Zone as a whole, by reason of effects on the Lake Hayes Catchment.

Mr Barr drew our attention to provisions in the Regional Plan: Water for Otago related to Lake
Hayes water quality issues. The rules of that Plan require on-site wastewater treatment
systems within the catchment of Lake Hayes to obtain a resource consent that is assessed as
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a full discretionary activity. Mr Barr also referred us to the evidence of Ms Jarvis for the
Council, who expressed confidence that on-site wastewater servicing can be achieved on
properties with a minimum allotment size of 6000m?2.

While we were initially somewhat sceptical as to whether the regional rules are being observed
in this regard, Ms Jarvis advised us that her experience was that people were indeed making
applications to the Regional Council; she had acted for a number of applicants herself. She
also observed that in practice, the Regional Council requires secondary treatment, or more
advanced treatment still, for wastewater discharges in the Lake Hayes Catchment.

The evidence of Dr Ruth Goldsmith for Waterfall Park Developments Limited included a
lengthy technical paper authored by Dr Marc Schallenberg and Ms Lena Schallenberg
discussing water quality in the Lake Hayes Catchment (“The Schallenberg Report”). The
Schallenberg Report recorded that Lake Hayes is a highly-valued lake that has suffered from
algal blooms for many decades, that those blooms worsened since 2006 with lake health and
fishing deteriorating markedly. The report sought to analyse the link between worsening of
algal blooms over the period from 2006 and the decrease which had occurred over the same
period in external and internal nutrient loads. It concluded that the lake might be approaching
a tipping point where, with appropriate restoration measures, stable improvements in
summer water clarity, reduction in algal biomass and reoxygenation of the bottom waters of
the lake might be achieved. Accordingly, the Schallenberg Report recommended a focus on
land use activities in the catchment “to further reduce nutrient and sediment losses from land
to water”.

Dr Goldsmith summarised the Schallenberg Report for us as well as providing her findings on
the water of Mill Creek, concluding that the latter’s existing water quality is generally good but
groundwater inputs elevate nitrogen concentrations and faecal bacteria concentrations at
times. She attributed that to the primary catchment land use of beef and sheep grazing on
exotic pasture and golf course management.

The evidence of Mr Davis for the Council was consistent with the position described in greater
detail in the Schallenberg Report, and by Dr Goldsmith. Mr Davis reported, importantly, that
State of the Environment water quality monitoring for Lake Hayes and Mill Creek reports
consistent exceedances of nutrient related water quality limits in the Regional Plan: Water for
Otago.

Mr Davis also confirmed that agricultural activities would not be the sole source of nutrients
and that nitrates, in particular, would be coming from Rural Residential properties in the
catchment.

We also heard from the Friends of Lake Hayes Inc in support of its submission. Helpfully, the
Chair of the Society (Mr Hanff) was accompanied by Dr Schallenberg and we were able to
clarify aspects of the Schallenberg Report with the lead author. Dr Schallenberg’s evidence
was that we could not assume that conversion of pastoral sheep farming to rural living or
urban living would necessarily have a positive effect on nutrient inputs to the catchment and
he firmly supported a requirement that new development be linked to existing reticulated
wastewater systems. In Dr Schallenberg’s view this was always preferable to onsite disposal
of wastewater, irrespective of the level of treatment.
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To assist our understanding of these issues, we requested that the Council supply us with
information on the extent of the Lake Hayes Catchment, the extent of existing reticulated
wastewater services, and the location of onsite wastewater disposal facilities consented by
Otago Regional Council.

After an initial false start, this information was sourced from Otago Regional Council and
supplied to us under cover of a memorandum dated 29 August 2018.

In his reply evidence, Mr Langman noted advice from the Regional Council that approximately
six consents had been granted by Otago Regional Council for wastewater discharge in the Lake
Hayes catchment. Mr Langman described that number, somewhat euphemistically, as
“surprising”, given that there are no existing use rights for discharges with the Regional Plan:
Water for Otago having been operative for a number of years®®. While the information
subsequently supplied to us on 29 August suggests that the number of wastewater discharge
consents issued by Otago Regional Council with the Lake Hayes Catchment may be greater
than that advised to Mr Langman, it is apparent to us that there are a number of rural
residential and rural lifestyle properties within the Lake Hayes catchment that do not have
access to reticulated wastewater schemes and that have not obtained a discharge permit as
required by the Regional Plan. Against that background, it is difficult to conclude that the
Regional Plan is operating as intended, or to have confidence that the contribution wastewater
discharges make to the degraded water quality of the Lake Hayes Catchment is being properly
managed.

We discussed both with counsel for the Council and with Mr Barr the potential relevance of
the National Policy Statement for Freshwater Management 2014 (NPSFM) to our
deliberations. Both agreed that it was relevant. Mr Barr’s view was that this was the case
irrespective of whether wastewater discharges required resource consents from the Regional
Council. He thought that was particularly the case at the plan formulation stage.

Ms Scott returned to the issue in her submissions in reply confirming her initial response that
although the policies in the NPSFM direct Regional Council actions, the objectives are worded
broadly in a manner that is not specific to Regional Councils. She noted specifically Objective
C1 of the NPSFM:

“To improve integrated management of freshwater and the use and development of
land in whole catchments, including the interactions between freshwater, land,
associated ecosystems, and the coastal environment”.

Ms Scott also drew our attention to the guidance provided by the Ministry for the Environment
on implementation of the NPSFM which suggests that this objective is relevant to territorial
authorities, both in the context of resource consent applications for land use and subdivision
and in the context of District Plan reviews “to exercise their function for integrated
management under section 31(1)”.
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Given Mr Davis’s evidence, which indicates that the Lake Hayes catchment is over-allocated?®,
we consider that Objective A2(c) is also relevant to our deliberations. That objective seeks
that the overall quality of freshwater within a freshwater management unit is maintained or
improved while “improving the quality of freshwater in water bodies that have been degraded
by human activities to the point of being over-allocated”.

In his evidence in reply, Mr Langman also drew our attention to the provisions of Objective 3.1
and Policy 3.1.1 of the Proposed Regional Policy Statement. These were among the provisions
that were the subject of consent memoranda submitted to, but not yet approved by the Court
as at the date of Mr Langman’s evidence. That remains the position and they reinforce the
NPSFM focus on enhancing degraded water quality.

The control of discharges of contaminants into or onto land or water and the control of the
use of land for the purpose of maintenance and enhancement of the quality of water in water
bodies are Regional Council functions?®’.

Territorial authorities, however, have the function of establishing, implementing and
reviewing objectives policies and methods to achieve integrated management of the effects
of the use, development or protection of land and associated natural and physical resources
of the District?8,

Where subdivision and development has the potential to impact on water quality, there is an
overlap between the regional and territorial functions. Particularly in a case such as this where
the Regional Council has already put regulation in place purporting to manage the relevant
activities, we need to be confident that an additional layer of regulation in the District Plan
would meet the section 32 tests focussing on the efficiency of those provisions.

In his evidence in reply, Mr Barr recommended to us that we might insert an advice note into
Chapter 24, pointing out to people the need to obtain a resource consent from Otago Regional
Council for onsite wastewater treatment systems within the Lake Hayes catchment, but
considered that that was as far as the text of Chapter 24 could go because the control of
contaminant discharges is a Regional Council function.

We agree with Mr Barr’s view. We do not believe that it would be permissible to control
wastewater discharges directly through the mechanism of District Plan Rules.

In his reply evidence, Mr Langman discussed the relevance of this issue to the extent of
Precinct Zoning within the Lake Hayes Catchment. As he observed, the WB Landscape Study,
on which the notified zoning was based, did not consider the consequential effects of

subdivision and development on water quality?°.
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Defined in the NPSFM to include allocation to users beyond a water quality limit

Under section 30 of the Act

Section 31(1)(a) of the Act

Although Friends of Lake Hayes sought that the Landscape Study be broadened in this respect, we have
no ability to direct amendments to it. We can and should, however, take account of its limitations,
which was Mr Langman’s point.
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In addition to the nutrient effects that we have already discussed, Mr Langman also
commented on evidence provided by the Friends of Lake Hayes as to the adverse effects of
sediment on lake water quality. He referred in particular to significant land disturbance
activities at Waterfall Park and commented that the degree of earthworks on that site would
likely result in sediment being transported into Mill Creek during heavy rainfall events.

Ultimately Mr Langman put it to us in the following terms:

“If the Panel is satisfied that the impacts of earthworks can be managed through the
Earthworks Chapter of this Plan, and onsite wastewater disposal can be adequately managed
through the discretionary regional consenting process for wastewater, then it is my view that
the areas identified for Precinct in the Lake Hayes Catchment are appropriate.”

He regarded the answer to that question as uncertain and therefore falling within the ambit
of Policy 5.4.3 of the now Partially Operative RPS 2019 directing that a precautionary approach
be applied.

We consider that there is evidence that the earthworks provisions of the Operative District
Plan are not working effectively to control earthworks effects on water quality in the Lake
Hayes Catchment. We observed the extent of earthworks on the Waterfall Park site that were
the subject of Mr Langman’s evidence and have no reason to take a different view from him
regarding the efficacy of sediment control measures on that site. Whether it is possible to put
a more effective regime in place will be a matter for the Stream 15 Hearing Panel considering
submissions and further submissions on the Earthworks Chapter of the Proposed District Plan,
and so we should not assume the current situation will continue.

As regards nutrients, however, we think that if anything, Mr Langman understated the
position. The evidence we have discussed already clearly indicates to us that whatever the
position in theory, the Regional Plan is not currently being enforced in a manner that gives us
any confidence that the objectives we have quoted from the NPSFM will be achieved, as they
relate to Lake Hayes.

Even if it were being enforced, Ms Jarvis told us that the Regional Plan has no hard and fast
limits and the level of treatment required is much less than for sensitive catchments in the
Waikato and Bay of Plenty Regions (Lake Taupo and Rotorua Lakes respectively). We asked
Mr John McCartney, giving evidence for Spruce Grove Trust, about the efficacy of advanced
on-site wastewater treatment. He told us that modern systems would minimise nutrients
reaching groundwater, but he could not give us an absolute assurance that no additional
nutrients would flow into Mill Creek (reflecting the location of the site the subject of his
evidence) and thence to Lake Hayes.

We also note the view expressed to us by Mr Davis that intensification within in the Lake Hayes
Catchment needs to be considered particularly carefully because of the condition and
sensitivity of the Lake.

We consider that the appropriate course is to alter the notified Precinct Zoning to rezone land

within the Lake Hayes catchment Rural Amenity Zone except where it is served by a reticulated
wastewater treatment scheme.
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That exclusion differs slightly from that recommended by Mr Langman?®*°. Mr Langman
suggested that an appropriate exclusion would be for areas either served by existing
community wastewater schemes or within areas that are developed to approximately rural
residential developed levels of density (below 2ha).

The information supplied to us by Council identified both community and private sewer
schemes. While the areas the subject of private scheme were not before us, we think that in
principle, the issue is the efficacy of a scheme in removing nutrients from the Lake Hayes
Catchment rather than the governance arrangements for it.

Mr Langman did not explain the rationale for his second exception and on the basis that
further degradation of Lake Hayes as a result of subdivision and development is, in our view,
to be avoided, we do not think it is appropriate.

We concur with Mr Langman’s view that the time to consider up-zoning these areas to Precinct
is when it can be demonstrated that such a zoning would not result in any further degradation
of water quality feeding into Lake Hayes, and that this approach gives effect both to the NPSFM
and to the Partially Operative RPS 2019 provisions noted above.

We note that we have relied on the delineation of the Lake Hayes Catchment provided to us
under cover of the Council’s 29 August 2018 Memorandum. The area identified appears to
follow the surface water catchment of Lake Hayes, which is influenced by the Arrow Irrigation
Scheme water race. This gives rise to some concerns because, when seeking to control
nutrient inputs in a catchment, one also has to consider the ambit of the groundwater
catchment, which may not coincide with the surface water catchment. The lay evidence of Mr
Rohan Hill suggested that the Regional Council map of the catchment may not accurately
reflect the extent to which groundwater on the south side of Mooney Road flows ultimately
into Lake Hayes. We also note that the Schallenberg Report defined a broader area as
representing the catchment. However, Dr Schallenberg made it clear that his expertise was in
water quality rather than groundwater hydrology, and so we were unable to explore with him
the basis for his map of the catchment. We suspect, therefore, that the catchment map we
have relied upon may be conservative, but with due respect to Mr Hill, it is the best information
available to us at this time.

Transport Network Capacity

The expert evidence of David Smith for the Council was that the State Highway bridge over the
Shotover River is approaching capacity and any increase in density of development in the
Wakatipu Basin will exacerbate congestion at the bridge. While he accepted that many of the
submissions we heard related to relatively small increases in activity which on their own would
have no noticeable effect on the performance of the transport network, he opposed all
submissions seeking to increase residential density beyond that provided for in the notified
Chapter 24 by reason of their cumulative adverse effect.

For similar reasons, Mr Smith did not oppose submissions?*! seeking to downzone Mooney
Road. Mr Smith also drew to our attention the difficulty assessing when improvements to
Mooney Road and its intersection with Hunter Road are required in a resource consent context
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and to justify recovery of the costs thereof, if utilisation of the proposed Precinct sub-zone
proceeds incrementally.

Mr Smith’s evidence was generally supported by the evidence and legal submissions for NZTA.
NZTA's evidence was that if anything, Mr Smith’s assessment was conservative and that more
recent data than he had relied on indicated that Mr Smith’s modelling (predicting that the
Shotover bridge would reach capacity between 2023 and 2035 depending on the extent of
additional development beyond that provided for in the Proposed District Plan that occurred
on Ladies Mile) was conservative, because it under estimated both baseline traffic and the
level of growth that had occurred in the interim. It was noted that there were some time
periods where the bridge was already at capacity. NZTA’s position was that further land use
intensification should only occur as part of an integrated process addressing transport network
capacity.

A number of submitters called expert traffic evidence that disputed Mr Smith’s conclusions as
to the level of impact the proposed development would have on the transport network
generally, and the Shotover Bridge in particular. In some cases, Mr Smith accepted in his
rebuttal evidence that the evidence for submitters had merit, but he remained of the view
that any intensification would have an adverse effect on capacity at the Shotover Bridge and
should not be permitted except through an integrated planning process.

The expert evidence for submitters also suggested to us that our permitting further
development in the Wakatipu Basin would assist NZTA to justify enhancement of the network,
including an improved crossing over the Shotover River?®?. The legal submissions for
submitters similarly took issue with Mr Smith’s recommended approach, emphasising that his
modelling did not suggest an insuperable problem within the ten year life of the Proposed
District Plan and arguing that the Council would in fact be assisted by knowing what zonings
are in place, so that a case might be made to bring forward transport network enhancements
that will inevitably be required in any event?%,

For its part, NZTA firmly rejected the idea that it might be assisted by additional development
putting greater pressure on the road transport network.

The submissions relying on the predicted timing of over-capacity problems were also undercut
to a degree by the subsequent evidence we received from NZTA indicating that capacity
problems at the Shotover Bridge are likely understated by Mr Smith’s modelling and the
congestion problems he was concerned about would occur within the life of the Proposed
District Plan.

Curiously, given Mr Smith’s evidence, the position taken for Council, both in its legal
submissions and planning evidence?®*, was not to advance arguments that no further
development can be permitted by reason of the capacity of the roading network. Ms Scott
described Mr Smith’s evidence as raising a wider issue that cannot be solved in this hearing.
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As regards the legal position, Ms Scott referred us to submissions she had made in the Stage 1
Stream 12 hearing on the interrelationship between zoning and infrastructure capacity. Those
submissions are addressed at Section 2.8 of Report 16. That report notes the leading decision
of Foreworld Developments Limited v Napier City Council?*>, where the Court held that it is
contrary to the purpose of the Act to zone land for an activity when the necessary
infrastructure to allow that activity to occur without adverse environmental effects does not
exist and there is no commitment to providing it.

Report 16 suggested that a distinction might be drawn between infrastructure capacity as it
relates to the three waters (potable water, wastewater and stormwater) and transport
infrastructure because the latter does not have the same binary characteristics as the three
waters. Ms Scott was inclined to accept that point as a general proposition, but she pointed
out to us that there is some commentary about road capacity in the Foreworld Decision.

This is correct. While the Court’s focus was clearly on sewage infrastructure, it noted that
Transit (NZTA’s predecessor) had expressed concern about the potential for unintegrated
development placing the State Highway “under capacity and access pressure”. The Court’s
comment is limited to a single sentence agreeing that that was a valid concern for the same
reasons as those in relation to sewerage infrastructure. There is no commentary in the
Environment Court’s decision as to the extent of the transport issues that might have been
created or whether they might have been determinative in the absence of other infrastructure
capacity issues.

We discussed with counsel for some of the parties whether the then recently revised Proposed
RPS might assist in this context given that renumbered Policy 4.5.2 directs that the design and
development of infrastructure be co-ordinated with land use change “in growth and
redevelopment planning”. Counsel for Philip Smith suggested to us that this policy might be
of general application. Mr Langman, in his reply evidence for Council®*, was likewise of the
opinion that this policy applies to all development. However, it is located in a section of the
Partially Operative RPS 2019 related to urban growth development. That is the focus of
Objective 4.5 and while Policy 4.5.2 is generally expressed, if read more widely than applying
to urban development, it would not be a course of action designed to achieve the objective in
that regard. It does not seem likely to us that that outcome would be intended.

Irrespective of the correct interpretation of the Partially Operative RPS 2019, we take on board
the desirability emphasised both by Mr Smith and the witnesses for NZTA of an integrated
approach to development and transport infrastructure planning. We were left unclear,
however, why the District Plan review process could not be the vehicle for such integrated
planning, given that integrated management is a key District Council function under the Act.

We also tend to agree with counsel for Barnhill Corporate Trustee Limited, Bunn, Green and
Morven Ferry Limited that a requirement for co-ordination does not preclude development in
advance of infrastructure provision. We understand from NZTA’s evidence that planning of
transport infrastructure upgrades is a complicated process, and we should not rely on
upgrades occurring in any particular timeframe where they are not already the subject of firm
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commitments (clearly the case for the Shotover River crossing). Similarly, while we were
informed that it was not practicable to modify the existing bridge due to engineering
considerations, we were also told that it should not be assumed an upgrade would necessarily
take the form of a new bridge. NZTA would look at all options seeking “modal neutrality”.
Importantly, NZTA did not tell us that there was no prospect of an upgrade of the Shotover
River crossing, which its counsel, Ms Mcindoe, accepted was the relevant legal test.

While, as already noted, the representatives of NZTA strenuously resisted any suggestion that
intensification of development would assist the Agency to make a case for enhancement to
the Shotover State Highway Bridge, it did appear to us from their description of the transport
network planning process that it responds to demand. Mr Sizemore told us, for instance, that
the Kawarau River crossing was only upgraded when the existing historic one-way bridge
became inadequate for the level of traffic demand crossing the river. He said it would similarly
be traffic demand that would necessitate an upgrade to the Shotover River bridge, albeit that
because the investment at the Shotover crossing would be greater than had been required for
the Kawarau River, the traffic situation would have to be significantly worse than it had been
in relation to the Kawarau upgrade before an investment would be triggered.

Ultimately, this appeared to us to be a classic “chicken and egg” position. While we take on
board the concerns expressed in the evidence of Mr Smith for Council and Messrs MacColl and
Gattenby for NZTA, counsel for NZTA told us that the Agency was not trying to provide a
complete snooker to further development. That was also the position put to us by counsel for
the Council. Accordingly, we take the view that while transport infrastructure issues, including
but not limited to the capacity of the Shotover River Bridge, might perhaps be a consideration
were we to conclude that large-scale intensification might occur across the Wakatipu Basin, it
ought not to prevent incremental development of parts of the Wakatipu Basin, if that is
appropriate for other reasons.

We did not find the traffic issues Mr Smith identified specific to particular submissions as being
critical to the recommendations we have made, with one exception. This was in the case of
Mooney Road. As discussed in greater detail in Report 18.5, the additional information
supplied by Council following the 24 October hearing indicated that the existing road reserve
is insufficient to meet the requirements of the Council’s Land Development and Subdivision
Code of Practice. While Mr Langman suggested to us in his verbal reply on 24 October that
road upgrading issues could be addressed within a resource consent context (given the
Restricted Discretionary Activity Status for new development in the Precinct sub-zone), Mr
Smith did not support leaving resolution of the need for roading improvements to the consent
process in his evidence in chief?’. For our part, we do not regard it is satisfactory to facilitate
a relatively large-scale intensification of an area serviced by a narrow country lane with limited
scope for upgrading unless either the landowners who have opposed the Precinct sub-zone
agree to contribute land from their respective frontages to permit widening of the legal road
(on the face of the matter, an unlikely proposition) or the Council compulsorily acquires that
land. In the absence of clear expert evidence suggesting that the end result of utilisation of
the existing legal road width would be satisfactory, we consider further rural living
development should be discouraged.
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Queenstown Airport Reverse Sensitivity Issues

The Proposed District Plan (Stage 1) identifies noise boundaries around Queenstown Airport
and provides for restrictions on development within those boundaries. Those boundaries roll
over the outcome of Plan Change 35. Asliding scale is applied, with decreasing constraints on
development, depending on whether development is within the Air Noise Boundary shown on
the planning maps or within the Outer Control Boundary shown on those maps. None of the
land the subject of submission before us is within the Air Noise Boundary. A small corner of
one property the subject of submission by R & R Jones?*® is within the Outer Control Boundary.
QAC filed further submissions in opposition to a number of submissions seeking rezoning of
land in the Wakatipu Basin. By the time its planning witness, Mr Kyle appeared before us, its
opposition was restricted to three submissions only, those of Shotover Country Limited?®,
Scott Crawford®® and R and R Jones®®.,

Mr Kyle advised us that the existing Air Noise and Outer Control Boundaries were based on
modelling predicting the operation of the airport at 2035, but that recent rapid growth in
airport traffic meant that the modelled noise contours would likely be reached within another
3 to 4 years i.e. more than ten years earlier than predicted. He emphasised to us the
recognition given to the airport in the Proposed Regional Policy Statement; it is identified as
regionally significant infrastructure and revised Policy 4.3.5 of the Proposed Regional Policy
Statement directs that regionally significant infrastructure be protected by:

a. Restricting the establishment of activities that may result in reverse sensitivity effects;
Avoiding significant adverse effects on the functional needs of such infrastructure;

c. Avoiding, remedying or mitigating other adverse effects on the functional needs of

such infrastructure...”

Mr Kyle’s evidence was that reverse sensitivity effects do not stop at the currently identified
noise boundaries and that QAC was seeking to anticipate the rapid growth in airport traffic
with revised noise boundaries. Mr Kyle provided us with material identifying those revised
noise boundaries that as at the date of our hearing, were the subject of consultation with a
view to having revised provisions publicly notified by the end of 2018.

On that basis, Mr Kyle supported QAC’s opposition to each of the three submissions noted as
above.

The evidence of Ms Vanstone for the Council addressing the submissions QAC opposed noted
that QAC had advanced a similar position in the context of the Proposed District Plan (Stage 1)
and that the Stream 13 Hearing Panel had formed the view that it was neither appropriate nor
necessary for the Proposed District Plan to go beyond the limitations rolled over from the Plan
Change 35 process. She supported that view and accordingly, while recommending that each
of the three submissions the subject of QAC’s further submissions be rejected, explicitly

298
299
300
301

Submission 850
Submission 528
Submission 842
Submission 850



327.

328.

329.

330.

331.

3.1

332.

recorded that she did not do so by reason of reverse sensitivity effects on Queenstown
Airport3%2,

The Stream 13 Hearing Panel’s Report recorded®®® that the noise boundaries shown on the
planning maps are also limitations on the amount of noise that aircraft operations at
Queenstown Airport can create, because they are conditions on QAC’'s designation. It
followed, in the Hearing Panel’s view, that a new hearing process would be required before
those conditions could be amended. As the Hearing Panel observed, there could be no
certainty that the community would accept increased noise at the airport.

This point was the subject of a discussion we had with Mr Kyle. He accepted that it was not
inevitable that the existing noise contours would be breached and that there was an
alternative scenario in which the number of aircraft flights might be capped, to ensure that
noise levels remain within the designation conditions.

We agree with the stance of the Stream 13 Hearing Panel. While that Panel was focussing on
the requirements of land for wurban development, which introduces additional
considerations3®, we likewise take the view that it is not sound resource management practice
to limit development potential in the face of the uncertainties around the future operation of
Queenstown Airport. We think that the existing restrictions implement Partially Operative RPS
2019 Policy 4.3.5 given the constraints on aircraft operations already imposed by the
designation conditions. We also consider that it would be inappropriate to anticipate the
outcome of a future First Schedule process that has not been the subject of section 32 analysis.

This view was reinforced after the hearing by our observing media reports that QAC had put
its proposed expansion plans on hold following the feedback received during its consultation
process that was reported to be overwhelmingly negative. While little weight can of course
be placed on media reports, and it was clear from the quoted comments of QAC’s Chief
Executive that it was pausing rather than abandoning its proposed changes to Airport noise
boundaries, these reports emphasised to us the uncertainties that lay at the heart of the
recommendations of the Stream 13 Hearing Panel.

Accordingly, we put no weight on the concerns expressed by QAC in its evidence before us,
other than as regards the portion of the Jones property within the Outer Control Boundary3®.
We heard no evidence in support of the Jones submission so do not discuss this matter any

further.
TEXT OF CHAPTER 24

General Approach to Discussion of Submissions

In his Section 42A Report, Mr Barr identified that a number of submissions had sought
identical, or very similar relief, for identical or very similar reasons. Mr Barr adopted the
drafting technique, in his Section 42A Report, of referring to these groupings collectively. To
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333.

avoid lengthening our report unnecessarily, we propose to do the same where we refer to the
relief sought by submitters.

The groupings are as follows:

a.

The submissions of Chorus New Zealand Limited®®®, Spark Trading Limited*®” and
Vodafone New Zealand Limited3® are referred to as “the Telco submissions”.

A group of submissions lodged by resource management firm Southern Planning Group
comprising Alexander Morcom, Jaqueline Davies & Veritas (2013) Limited®®®, Robert Fisk
& Webb Farry Trustees 2012 Limited®?, A K Robins, Anderson Lloyd Trustee Co Limited &
RB Robins3!!, Speargrass Trust3!2, B Hamilton & L Hayden3!3, Bendall Family Land Trust34,
Shotover Trust3!>, AEM Property (2017) Limited32®, are collectively referred to as “Morcom
etal”

A group of submissions lodged by Boffa Miskell Limited comprising Crown Investments
Trust3Y, Darby Planning LP*!8, Lake Hayes Limited®'® and Lake Hayes Cellar Limited3% are
collectively referred to as “Crown Investments et al.”

A group of submissions lodged by Anderson Lloyd Solicitors including Morven Ferry
Limited®?!, Peter Hale*??, Ray Ferner®%, Slopehill Joint Venture3?*, Wakatipu Equities
Limited3?, Julie QT Limited®?®, Morven Residents Association Inc®?’, Philip Smith3?8,
Phillipa Archibald®?°, Arrowtown Village Joint Venture3*, Barnhill Corporate Trustee
Limited and DE, ME Bunn & LA Green3*!, Lake Hayes Estate Properties Limited>*?, Crosby
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Developments Limited®3?, Len McFadgen33*, Goldcrest Farming Limited**®>, GW Walker
Family Trust®3¢, Kirstie Jean Brustad®*” and John Edward Griffin®3 are collectively referred
to as “Morven Ferry et al”;

The group of submissions lodged by Brown and Company Planning Group including those
of R & M Donaldson3%, Lake Hayes Investments Limited3*°, Stoneridge Estate Limited®*?,
RG Dayman3*?, Tui Trustees (2015) Limited®*}, Mandeville Trust/S Leck®*4, C Batchelor3®®,
BD and J Duncan®*®, G Wills and T Burdon3¥’, Waterfall Park Developments Limited®*®, are
collectively referred to as “Donaldson et al”;

The group of submissions lodged by Clark Fortune McDonald & Associates Limited,
surveyors including the submissions of J & L Bagrie®”, E, J, R & S Dennison®°, D
Gallagher®!, M K Greenslade3>?, Anna Hutchinson3>3, R & J Kelly®***, Sarah Lawrence®>°, DM
Stanhope and G Burdis**®%, L M Topp®*’, Antony, Sarah and Samuel Strain®%, Don Andrew,
Kathleen Andrew and Roger Macassey**’, L McFadgen®®, P & J McLeod*®!, R and S
McLeod*®?, NT McDonald*®® and Middleton Family Trust®* are collectively referred to as
“Bagrie et al”;
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334.

335.

336.

337.

g. The submissions lodged by Resource Management firm Vivian + Espie Limited for Skipp
Williamson3®°, Wakatipu Investment Limited*®® and D Bromfield and Woodlot Properties
Limited>®” are collectively referred to as “Williamson et al”.

Part 24.1: Purpose
Chapter 24 commences with a lengthy outline of the contents of the Chapter under the
heading "Purpose”. This introductory discussion is the subject of numerous submissions.

Morven Ferry et al provided a complete rewrite of the section so that it would align with the
relief they sought on the balance of the Chapter. Key points of emphasis that we identified
were:

Clarification that the Precinct is part of the Rural Amenity Zone;

Removal of reference to protection of the values of the Wakatipu Basin;

Emphasising that productive farming is not a dominant activity in the Basin;

Introduction of reference to the Landscape Classification Units;

Removal of reference to the Basin being a rural landscape;

Softening the description of potential adverse effects from development in the Precinct;
Emphasising the enabling aspects of the Precinct;

Deletion of reference to setbacks from identified landscape features;

Deletion of discussion of how effects of development near ONLs and ONFs are managed,;
Deletion of reference to specific minimum densities in the Precinct, substituting discussion
of a range of densities reflecting different factors applicable within the Precinct areas.

TS hD o0 T

Many of these points overlapped with the relief sought in other submissions. So, for instance,
amendment so the text that describes the Precinct as providing for a range of lot sizes was
sought in the Donaldson et al submissions, many (but not all) of which also sought generally
that the Zone purpose better provide for rural living. Crown Investments et al similarly sought
removal of reference to protection of landscapes and deletion of the description of
development in the Precinct as being “limited”.

Debbie MacColI*¢®, Phillip Bunn®®° and Steven Bunn®”° sought deletion of reference to an 80
hectare minimum lot size in the Rural Amenity Zone. Boxer Hills Trust’’! and Trojan Helmet
Limited®’? sought deletion of reference to both minimum and average lot sizes. Peter
Dennison and Stephen Grant®’3 sought better explanation of the differences between the
Rural Amenity Zone and the Precinct. Williamson et al sought related relief, suggesting there
be a distinct vision for the Rural Amenity Zone in the Precinct.
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Raising a different point, Tonnie and Erna Spijkerbosch3’* sought removal of what they
described as “monotone colour requirements” on the grounds that it is creating a boring
landscape.

The Telco submissions sought reference to utilities as an activity contemplated in the District.

Queenstown Trails Trust3”® sought reference be made to the public trail network and to
encouragement of expansion of same.

Slopehill Properties Limited®’® sought that the zone purpose be made shorter, reference the
benefits of rural living and signal that significant landscape character has been or need to be
identified before it can be protected, maintained or enhanced.

Mr Barr accepted that the purpose statement is relatively long compared to some other
chapters of the Proposed District Plan, but he pointed to the comparable section in Chapter
21 as being of similar length. He considered that the detail provided was of value, albeit that
there was potential to prune unnecessary text.

Mr Barr recommended changes to Part 24.1 both in response to submissions and to our

discussion of aspects of the section with him, including:

a. Clarification that the Precinct is a sub-zone of the Rural Amenity Zone;

b. Inclusion of reference to an opportunity to reduce the prescribed minimum lot size
(consistent with a recommendation he made in relation to that provision);

c. Amendment to the reference to landscape features to retitle them “Escarpment, Ridgeline
and River Cliff Features”;

d. Introduction of the Landscape Character Units as a means to define relevant values and
assist effects assessment;

e. Deletion of the notified paragraph describing management of subdivision related issues as
being unnecessary duplication;

f. Deletion of the statutory advice as to rules with immediate legal effect on the basis that it
will be unnecessary once decisions on submissions are issued.

Before embarking on a discussion of the submissions in relation to Part 24.1, we think it is
valuable to set out our understanding as to the role of this kind of introductory statement.

First we do not see it as a summary of the content of the Chapter, other than at the very high
level. To attempt to do otherwise is to invite submissions like those of the Telcos querying
why the matter of particular interest to them in the Chapter has not been mentioned (the
“what about me” syndrome).

We also think that it is important that the zone purpose not be expressed in a way that leaves
room for doubt as to whether it provides some sort of over-riding objective, noting a recent
comment from the Environment Court regarding the lack of clarity as to the role of the zone
purpose in Chapter 21 of the Proposed District Plan3”’.
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We see the zone purpose rather as a very high level outline of the content of the Chapter that
serves to assist interpretation of the elements of the chapter with regulatory force; the
objectives, policies and rules.

It follows that we rather tend to agree with Mr Carey Vivian, giving planning evidence for
Williamson et al, that even with clarification of the interrelationship between the Rural
Amenity Zone and the Precinct recommended by Mr Barr (which Mr Vivian supported):

“The zone purpose... is still confusing and cumbersome to read through. In my opinion, the
zone purpose should be focussed on the overall purpose of the zone. There is no need to repeat
the rules (i.e. minimum lot sizes), or matters contained in other district wide sections of the
Plan (i.e. natural hazards). Simply put, the zone purpose is an introduction to the objectives,
policies and rules which follow.”?78

Mr Vivian recommended that subject to there being jurisdiction to do so, this section could be
simplified into three paragraphs only:

a. Stating what the chapter applies to;

b. Stating the overall purpose of the zone;

c. Explaining the role of the Precinct and its interrelationship with the Rural Amenity Zone.

Comparing the Slopehill Properties submission, which clearly did seek a material shortening of
the zone purpose section, the three paragraphs suggested in that submission were:

a. A statement of the purpose of the zone (as being to provide rural living opportunities);

b. Describing the other activities anticipated in the zone;

c. Referring to the need to manage the risks of natural hazards.

Interestingly, if one were looking for candidates for deletion in order that Part 24.1 might more
succinctly state the purpose of the zone, the single sentence in the notified version noting that
the district is subject to natural hazards that have to be managed is an obvious target. Aside
from being a statement of the blindingly obvious, natural hazards are managed under Chapter
28. The single sentence relating to natural hazards in Part 24.1 says nothing that is not in
Chapter 28 and reference to this topic raises obvious questions as to why other matters like
tangata whenua issues (managed under Chapter 5) and heritage issues (managed under
Chapter 26) are not similarly referenced.

Mr Barr did not identify any submissions specifically on the paragraph related to natural
hazards. Presumably this is because it is so anodyne that in a process where almost everything
else is the subject of submission, no submitter felt the need to make any comment about it.
For the same reason, we think it can and should be deleted as a minor change in terms of
Clause 16(2).

Looking at what a cut down version of Part 24.1 might say, the starting point is to describe
what the chapter applies to. Because it applies to the Rural Amenity Zone and the Precinct, we
agree with the submissions seeking that the relationship between the two needs to be made
clear.
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We do not agree with Slopehill Properties that the purpose of the Rural Amenity Zone (as
distinct from the Precinct) is to provide rural living opportunities. That may be a consequence
of implementation of the zone provisions, but non-complying activity status for virtually all
subdivision and development (which we support) indicates that it is not its purpose.

Consistent with the discussion in Section 2.7 of this Report, we accept the submissions seeking
deletion of specific reference to “protection” in the combined phrase “protect, maintain and
enhance” character and amenity. While we would prefer that maintenance and enhancement
be stated as alternatives for the reasons discussed in Section 2.7, as far as we can identify,
none of the submissions on Part 24.1 seek that amendment.

We believe that the purpose of the zone is therefore to maintain (and enhance) the character
and amenity values of the Wakatipu Basin. Rather than attempt to describe those values, we
agree with the submissions (and Mr Barr’s recommendation) that reference should be made
to Schedule 24.8 that has a detailed breakdown of the landscape character and amenity values
sought to be maintained and enhanced.

Although currently directed at the Precinct, the existing text on the use of controls on the
location, nature and visual effects of buildings might usefully be introduced as an adjunct to
implementation of Schedule 24.8.

Discussing the Precinct, we agree with submissions suggesting deletion of reference to specific
controls on development in the Rules. We also accept that it is not helpful to describe
opportunities for development in the Precinct as being “limited”. We disagree however, with
submissions such as Morven Ferry et al that seek to emphasise the enabling elements of the
Precinct and to de-emphasise the landscape character and amenity outcomes that must be
achieved. The evidence of Mr Brown, for instance, was that reference to limited opportunities
should be deleted “because the primary purpose of the WBLP is Rural Residential living, and
therefore the opportunity for subdivision for this purpose should be encouraged and
enabled””.

When we discussed it with him, Mr Brown amplified on this position, suggesting to us that if
the objective is to enable development, then that needs to be clear. He also clarified his
evidence as starting from the proposition that the Precinct applies to areas with levels of
absorption capacity that means that effects are able to be managed. This is an important
point. When we discussed the rationale for the Precinct areas with Ms Gilbert, she told us that
not every potential site within the recommended Precinct areas would be able to be
developed consistently with the objectives and policies of the Plan, and if this was not clear,
the policies might need to be tweaked to make it clear that a development outcome is not a
given in every situation. Mr Brown frankly admitted that he had not put his mind to the
potential position where sites were not able to be subdivided.

It seems to us, therefore, that it is important to characterise the Precinct as being more
enabling of development than the balance of the Rural Amenity Zone, but not “open slather”.
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Continuing the comparison of the Precinct with the balance of the Rural Amenity Zone, while
we consider it unhelpful to seek to describe the range of activities anticipated in the Rural
Amenity Zone (as above, it invites complaints from those whose activities are omitted), we
think at this general introductory level, it is helpful to be clear that there are a range of
activities anticipated. The objectives, policies and rules provide guidance as to what is and is
not anticipated within that range.

The other aspect of Part 24.1 that we consider worth retaining is the discussion of
development near ONLs or ONFs given the statutory instruction to recognise and provide for
their protection from inappropriate subdivision, use and development. We also think it is
important to mention the landscape feature lines shown on the planning maps outside ONLs
and ONFs since we heard from at least one submitter (Mr Bloomfield appearing for his
family*®°) who had misunderstood reference to those lines as relating to ONF or ONL lines.
While we agree with Mr Barr’s suggestion that they might more accurately be described as
Escarpment, Ridgeline and River Cliff Features, we think it is valuable that Part 24.1 describe
them in a way that makes the difference clear.

Lastly, we think that the title to this section should be amended so that it is consistent with
the other chapters of the Proposed District Plan and read “Zone Purpose”, and that the
Wakatipu Basin Rural Amenity Zone should be shortened to Rural Amenity Zone. Referring to
“the Zone” invites confusion when sites on the margin of other zones are the subject of
application. Our recommendations on the balance of Chapter 24 adopt that non-substantive
change without further comment.

In summary, therefore, we recommend that Part 24.1 be amended to read:

“Zone Purpose

This Chapter applies to the Wakatipu Basin Rural Amenity Zone (Rural Amenity Zone) and its
sub-zone, the Wakatipu Basin Lifestyle Precinct (Precinct). The purpose of the Rural Amenity
Zone is to maintain and enhance the character and amenity of the Wakatipu Basin. The
Wakatipu Basin has been subdivided in Schedule 24.8 into Landscape Character Units to assist
identification of the particular landscape character and amenity values sought to be
maintained and enhanced. Controls on the location, nature and visual effects of buildings are
used to provide a flexible and design led response to those values.

The purpose of defining the Precinct is to identify areas within the broader Rural Amenity Zone
that have the potential to absorb rural living and other development, while still achieving the
overall purpose of the Rural Amenity Zone. The balance of the Rural Amenity Zone is less
enabling of development, while still providing for a range of activities suitable for a rural
environment.

While the Rural Amenity Zone does not contain Outstanding Natural Features or Landscapes,
it is a distinctive and high amenity value landscape located adjacent to, or nearby to,
Outstanding Natural Features and Landscapes. There are no specific setback rules for
development adjacent to Outstanding Natural Features or Landscapes. However, all buildings
except small farm buildings and subdivision require resource consent to ensure that
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inappropriate buildings and/or subdivision does not occur adjacent to those features and
landscapes. Buildings and development are also required to be set back from the Escarpment,
Ridgeline and River Cliff Features shown on the planning maps.”

Part 24: Relationship Between Objectives

There are five objectives in the notified version of Part 24.2. An Introductory statement
records that the first four objectives (24.2.1-4 inclusive) apply both to the Rural Amenity Zone
and to the Precinct. Objective 24.2.5 and its related policies are stated to apply to the Precinct
only.

Williamson et al sought that this Introductory statement be deleted. Giving evidence for the
submitters, Mr Vivian explained that his concern was that differences in wording as between
some of the provisions in Part 24.2.5 (purportedly applying to the Precinct only) and those in
the balance of Part 24.2 (purportedly applying to the Rural Amenity Zone as a whole)
introduced confusion as to which objectives and policies should be given weight in the
consideration of a resource consent application. Mr Vivian suggested, as a solution, adding a
statement to the Introductory description of the inter relationship between the objectives and
policies that in the event of conflict between them, Objective 24.2.5 takes precedent.

Initially, Mr Barr recommended rejection of the Williamson et al submission. In his rebuttal
evidence, he analysed the areas of inconsistency Mr Vivian had suggested and sought to
reconcile the different provisions.

We think that it is fair to observe that the apparent inconsistency Mr Vivian had identified was
reduced by amendments Mr Barr recommended to a number of objectives and policies.
Nevertheless, by his reply evidence, Mr Barr had come round to the view that a clarification
statement along the lines of that suggested by Mr Vivian might assist. We agree. As Mr Barr
observed in his rebuttal evidence3®, it is a basic principle of Plan interpretation that a specific
provision should prevail over a general provision where they differ. A statement to that effect
on the face of the Proposed District Plan can only assist its proper implementation.

Mr Barr recommended a slightly reframed statement from that suggested by Mr Vivian but
essentially with the same effect, located immediately following Objective 24.2.5. Mr Barr’s
wording is simpler and clearer than that suggested by Mr Vivian. We also agree that this
clarification is better located with Objective 24.2.5. We therefore recommend that that
Objective be followed by the statement:

“Objective 24.2.5 and Policies 24.2.5.1 to 24.2.5.6 apply to the Precinct only. In the event of a
conflict between Objective 24.2.5 and Objectives 24.2.1 to 24.2.4, Objective 24.2.5 prevails.”

We do think, however, that consistent with the submissions that sought clarity as to the
relationship between the Rural Amenity Zone and the Precinct discussed in Section 3.2, some
rewording of the initial statement at the commencement of Section 24.2 is required. At
present, the statement refers to “the Zone and Precinct”. While that is how they are shown
on the planning maps, it does not capture the concept of a sub-zone embedded within the
broader Rural Amenity Zone. We recommend that the first sentence be reworded to read as
follows:
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“Objectives 24.2.1 to 24.2.4 and related policies apply to the Precinct and to the balance of the
Rural Amenity Zone.”

General Approach to Submissions on Objectives and Policies

There were many submissions on the objectives and policies of Chapter 24. Our view on some
of those submissions has already been set out in the preceding discussion of more general
issues, either explicitly or implicitly. There were many requests for additional objectives and
policies. The way we intend to approach our task is to consider first the submissions on the
notified objectives of Chapter 24. Having completed that task, we will consider submissions
that sought additional objectives, making recommendations as appropriate.

Having finalised a set of objectives for Part 24 in our minds, we will then consider the
appropriate policies to achieve those objectives, starting with the policies in the notified
chapter, and then considering submissions suggesting new policies.

Objectives
As notified, Objective 24.2.1 read:

“Objective - Landscape and amenity values are protected, maintained and enhanced.”

We note first a general submission by Walrus Jack Trustee Limited®? that sought to ensure
that the benefits of Rural Living are recognised and appropriately anticipated, subject to good
design. This was a theme of many other submissions, most of which, however, sought to
achieve the same end result through new provisions that we will discuss in due course.
Submission 2480, however, is generally framed and needs to be borne in mind in our review
of each provision.

More specific submissions included:

a. Support for the objective as it stands from the Telcos;

b. Arequest from Williamson et al that the objective be amended to be specific to the Rural
Amenity Zone and refer to landscape “character”

c. A request from Crown Investments et al that reference to “protection” be deleted.
Slopehill Properties®® also sought to delete reference to protection;

d. Federated Farmers®* sought that the objective refer to values being “maintained or
enhanced”;

Mr Barr recommended acceptance of the Williamson et al submission that sought reference
be to landscape “character”, noting that in the policies supporting the objective, that is the
focus. Otherwise, Mr Barr did not recommend any change.

For our part, for the reasons set out in Section 2.7, we recommend that a submission seeking
deletion of the reference to protection be accepted and that maintenance and enhancement
be referred to as alternatives, as sought by Federated Farmers. We emphasise that we do not
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imply by recommending deletion of reference to “protection” any intention to soften or water-
down the outcome sought to be achieved.

We agree with Mr Barr that it would not be appropriate to limit the objective to apply only in
that part of the Rural Amenity Zone that is not Precinct. Equally, however, we think that there
is value in being clear where it applies; not, for instance, within ONLs or ONFs or within special
zones like Millbrook.

Accordingly, we recommend that Objective 24.2.1 be amended to read:

“Landscape character and visual amenity values in the Wakatipu Basin Rural Amenity Zone are
maintained or enhanced.”

We consider that this form of objective is the most appropriate means to achieve the purpose
of the Act in the Wakatipu Basin areas not identified as outstanding or zoned for some other
purpose. Forthe reasons set out in Section 2.7 of our Report above, we also consider that this
formulation gives effect to the Proposed Regional Policy Statement.

As notified, Objective 24.2.2 read:

“Objective - Non-residential activities are compatible with infrastructure, and maintain and
enhance landscape character and amenity values.”

The Telcos, Otago Fish and Game Council*® and NZTA3® supported the objective.
There appear to be no submissions that sought the objective be amended.

We discussed with Mr Barr what the reference to activities being “compatible with
infrastructure” meant. He accepted that it was potentially ambiguous given that it might relate
to the ability to service activities or to the effects on infrastructure. Mr Barr accepted,
however, that the policies of the section offered little assistance other than notified policy
24.2.2.4, which relates to effects on road safety or efficiency.

Having reflected on our comments, Mr Barr recommended that the objective be amended to
refer to compatibility with infrastructure “constraints”. He suggested to us that NZTA's
submission provided scope for that change.

We regard the notified objective as unsatisfactory; both because of the ambiguity in its
meaning that we discussed with Mr Barr and because it is not at all apparent to us why
compatibly with infrastructure should be a specific target in relation to non-residential
activities, but not (implicitly) in relation to residential activities. While we appreciate that Mr
Barr was seeking to address the first at least through his suggested amendment, we disagree
that the NZTA submission provides scope for the suggested change. NZTA sought that the
objective be retained as proposed. That does not seem to leave much room for amendment
to us.
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Given the submissions we have to work with, we consider that the only permissible change to
the objective is if the requirements of Clause 16(2) can be met. As a result of the
recommended amendments to Objective 24.2.1, that objective already provides for
maintenance or enhancement of landscape character. Therefore, reference to landscape
character can be deleted from Objective 24.2.2 as a minor change. The same is not the case
for amenity values. Objective 24.2.1 relates to visual amenity values which are a subset of the
broader concept of amenity values. While it is not obvious to us why non-residential activities
should have a focus on the full range of amenity values while residential activities have a
narrower focus, the difference between the two is material and in our view cannot be altered
under Clause 16(2).

For the reasons set out in section 2.7, we would prefer that maintenance and enhancement
were stated as alternatives, but given the limited scope for amendment, we do not consider
we can recommend that change.

Similarly, if “compatibility with infrastructure” is read as related to the efficient provision of
infrastructure, which the sole policy relevant to infrastructure in Part 24.2.2 would suggest,
there is an obvious overlap with Objective 24.2.4 that already seeks that efficient provision of
infrastructure be ensured. We consider that the best approach is to delete refence to
compatibility with infrastructure from this objective and shift Policy 24.2.2.4 into Part 24.2.4.
We consider that because of the duplication between provisions, these are minor changes.

In summary, therefore, we recommend that Objective 24.2.2. be amended to read:

“Non-residential activities maintain and enhance amenity values.”

We consider that given the limited options open to us, this is the formulation that is the most
appropriate means to achieve the purpose of the Act.

Turning to Objective 24.2.3, as notified, it read:

“Objective - Reverse sensitivity effects are avoided or mitigated where rural living
opportunities, visitor and tourism activities, community and recreation activities occur.”

Aside from the submission of Otago Fish & Game Council®®’ that supported the objective, the
only other submission we need to note is that of Federated Farmers®® that sought the word
“occur” at the end of the objective be deleted and substituted by the phrase “conflict with pre-
existing activities”.

Mr Barr did not disagree with the thinking underlying the Federated Farmers submission but
considered that the suggested amendment was unnecessary, because it is inherent in the
concept of reverse sensitivity that the objective is addressing the effects new activities might
have on pre-existing activities. He therefore recommended that the objective remain as
notified.
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We note that Mr Cooper’s tabled evidence for Federated Farmers did not address the Society’s
submission on this particular objective, which we read as acceptance of Mr Barr’s reasoning3®°.
We agree with Mr Barr’s recommendation. We think that it is implicit in a reference to reverse

sensitivity effects that this relates to new activities having an effect on pre-existing activities.

Accordingly, we recommend that the objective remain as notified on the basis that this is the
most appropriate way to achieve the Act, having regard to the alternatives open to us.

Objective 24.2.4, as notified, read as follows:

“Objective - Subdivision and land use development maintains and enhances water quality,
ecological quality, and recreation values while ensuring the efficient provision of
infrastructure.”

The Department of Conservation3%°, Otago Fish and Game Council®*** and NZTA%? all supported
the objective.

Submissions we noted that sought substantive change to the objective included:

a. Transpower New Zealand Limited3®® that sought the objective be amended to include
reference to the protection of the National Grid.

b. Morven Ferry et al that sought the objective be amended to remove reference to “land
use”.

c. Federated Farmers®* that sought maintenance and enhancement be expressed as
alternatives.

d. Slopehill Properties Limited3®® that sought the objective be deleted.

Mr Barr did not consider it was necessary that specific reference be made to protection of the
National Grid. He noted that the National Grid is not located on land the subject of the
Proposed District Plan (Stage 2), but acknowledged that further upgrades might alter that
position. While we accept Mr Barr’s evidence that the National Grid is not actually on land
that has been rezoned may well be correct (we had no evidence to the contrary), it appears to
us that the existing National Grid Line comes very close to the margins of the Rural Amenity
Zone east of Morven Hill. More substantively, Mr Barr considered that the National Grid fell
within notified Policy 24.2.4.6, it being an item of regionally significant infrastructure, as well
as being provided for in Chapter 30 of the Proposed District Plan. He did not support the
requested addition.

Mr Barr initially supported the Morven Ferry et al submission on the basis that “subdivision
and development” is a defined term. However, having discussed it with us, he recommended
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that specific reference was still required to land uses in addition to subdivision and
development3® .

We agree with Mr Barr’s reasoning on the latter point. If all reference to land use were
omitted, there would be no indication of the desired outcome when land uses have the
potential to affect water quality. This would not give effect to the NPSFM provisions discussed
in Section 2.8 of this Report that relate to District Council functions or to the strategic direction
in Part 3.2.4.

Mr Barr did not discuss the Federated Farmers submission, but we agree that, for the reasons
set out in Section 2.7 above, maintenance and enhancement should be alternatives.

We also agree that no specific reference is required to the National Grid in this context either
to implement the NPSET or otherwise. We put little weight on Mr Barr’s point regarding Policy
24.2.4.6 since that relates to the establishment and operation of regionally significant
infrastructure so as to achieve appropriate landscape and amenity outcomes, rather than its
protection from the activities of third parties. We think the better answer is that the provisions
of Chapter 27 and 30 already provide protection for the National Grid. Objective 24.2.3 also
addresses reverse sensitivity effects and efficient provision of infrastructure in terms of
Objective 24.2.4 clearly includes its ability to operate free from direct adverse effects. We
consider further references to protection of infrastructure unnecessary.

In summary, therefore, we recommend that this objective be revised to read:

“Objective 24.2.4
Subdivision and development, and use of land, maintains or enhances water quality, ecological
quality, and recreation values while ensuring the efficient provision of infrastructure.”

We consider that of the options available to us, this formulation is the most appropriate way
to achieve the purpose of the Act.

Objective 24.2.5 as notified read as follows:

“The landscape character and visual amenity values of the Precinct are maintained and
enhanced in conjunction with enabling rural residential living opportunities.”

Otago Fish and Game Council**’ supported the objective in its existing form.

We noted the following submissions that sought substantive amendments to it:

a. Williamson et al sought that the objective be amended to acknowledge the landscape
character and visual amenity values of the Precinct will change over time.

b. Donaldson et al sought that the objective be amended to read:

“Enable Rural Residential Living opportunities while managing the effects of subdivision
and development on the landscape character and visual amenity values of the Precinct.”
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c. Slopehill Properties Limited3®® sought that the objective be deleted.

Mr Barr addressed the submissions on this objective at Section 25 of his Section 42A Report.
Summarising his response to the Williamson et al and Donaldson et al submissions, it is that
the objective already contemplates landscape change while setting a high bar to ensure that
the development is the most appropriate.

Giving evidence for Williamson et al, Mr Vivian agreed with Mr Barr’s reasoning. Mr Brown,
however, presenting evidence for the Donaldson et al group, suggested a reformulation of the
objective from that sought in the submissions, worded as follows:

“Rural residential living opportunities are enabled while effects of subdivision and development
on the landscape character and visual amenity values of the Precinct are managed.”

Mr Brown’s reasoning3®® was that while expansion of existing rural residential development
might fairly be required to maintain and if possible enhance the established character,
greenfield areas where the established character and visual amenity values are not based on
rural residential development would pose difficulties, because a change to rural residential
development would change the existing character and visual amenity substantially.

He supported amended wording, because it stated up front what the Precinct is intended to
enable and “it seeks to manage (i.e. avoid, remedy, or mitigate) effects on the landscape
character and visual amenities of the Precinct.”

In his rebuttal evidence?®, Mr Barr expressed the view that if the objective is reduced to
“manage” only, this does not provide sufficient guidance as to the desired end-state of the
environment, leading to the likelihood that the Precinct will be managed, but in a way that
produces sub-optimal outcomes.

We discussed Mr Barr’s reasoning with Mr Brown, seeking to tease out the environmental
outcome the latter was trying to achieve. His response was that in some respects, it was that
setbacks be achieved and that buildings be constructed that are sympathetic with colours and
amenities of the natural environment and associated buildings. He mooted the potential to
add reference to building design, appearance and setbacks as a result. He remained of the
view however, that the objective needed to be qualified, because maintenance or
enhancement of amenity values would not be achieved in a zone anticipating change.

We share Mr Barr’s concern that an objective identifying effects to be "managed” is an
invitation for unsatisfactory outcomes in an area under intense development pressure.
Substituting the phrase “avoid, remedy or mitigate”, which Mr Brown regarded as synonymous
with “managed”, would be no better.
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Likewise, expressing the objective conditionally using qualifiers like “if possible” or “wherever
practicable” (that we also discussed as possibilities with Mr Brown) would leave too much
leeway to applicants and create too great a potential for unsatisfactory outcomes.

Ultimately, we come back to the rationale underlying identification of the Precinct areas
which, as explained to us by Ms Gilbert, is that those areas have greater capacity to absorb
subdivision and development than does the balance of the Rural Amenity Zone. We asked Ms
Gilbert if there was a relationship between absorption and the maintenance of visual amenity
values, and in particular whether, if an area could absorb development, that meant that visual
amenity values could be maintained in that area, and vice versa; i.e. that absorption and
maintenance of visual amenity values are two sides of the same coin. She confirmed that was
her view.

As discussed already, when we put that proposition to him, Mr Brown accepted that he had
not considered the potential that sites would not be able to be developed within the Precinct
area because development on them could not actually be absorbed.

As we have already discussed in the context of the zone purpose, this is a key theme underlying
Chapter 24 that we will return to in the discussion of subsequent provisions. For present
purposes, however, we think that the objective needs to specify as a minimum that landscape
character and visual amenity values be maintained. It follows that our response to Mr Brown’s
rhetorical question (whether we are anticipating change or not) is that if those values cannot
be maintained, then development should not occur.

For the reasons set out in section 2.7 of this Report, the prospect that those values might be
enhanced should be an alternative (maintained or enhanced).

We have no difficulty with reversing the order of the objective, as Mr Brown suggested, so
long as it is clear that opportunities are enabled if and only if landscape character and visual
amenity values are at minimum maintained.

Mr Barr suggested in the reply version of his objective that reference be made to rural living
opportunities rather than “rural residential living opportunities”. Although his reply evidence
does not mention it specifically, we infer that this suggested change is designed to avoid any
confusion with the Rural Residential Zone, and the minimum development density therein (a
point we discussed with Mr Barr in other contexts).

Mr Barr suggested that this might be considered a minor grammatical amendment. Given the
relief sought by Slopehill Properties (seeking deletion of the objective), we think that it can be
fairly attributed to that submission.

It follows from the discussion above, however, that we do not support deletion of this
objective. We do not consider that would be consistent either with section 7(c) of the Act or
with the strategic direction of the Proposed District Plan. The Slopehill Properties suggested
relief of deletion of the objective was, however, premised on an alternative objective which
would state:

“The benefits of rural living in the Wakatipu Basin are recognised and promoted”.
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Mr Ben Farrell gave evidence for Slopehill Properties Limited. He sought to put the issue in a
broader context of the evidence he had previously given on the Proposed District Plan (Stage
1). While he supported a new objective along the lines sought in the Slopehill Properties
submission, other aspects of his evidence suggested to us that he recognised the need, at an
objective level, to balance enablement of development opportunities with an appropriate
environmental outcome required to be achieved.

Mr Farrell told us, for instance, that he had supported an objective in Chapter 22 worded:

“The District’s landscape, quality, character, and visual amenity values are maintained and
enhanced while rural living opportunities in areas that can absorb development within those
landscapes are enabled.”

That is certainly our view. We do not support an objective focussing solely on the benefits of
rural living without reference to the environmental standards that must be achieved in
conjunction with that development.

In summary, we believe that the appropriate objective for the Precinct should be worded as
follows:

“Rural living opportunities are enabled in the Precinct, provided landscape character and visual
amenity values are maintained or enhanced.”

We believe that this formulation gives effect to the Proposed RPS provisions summarised in
Section 2.4 of this Report seeking sustainable land use outcomes and is consistent with the
strategy direction established in Chapter 3, including but not limited to Policy 3.3.24. We also
believe that it is the most appropriate of the options open to us to achieve the purpose of the
Act.

Slopehill Properties was one of a number of submissions that in various ways sought greater
recognition of rural living developments through a new objective. This varied from very
general requests such as those of WK and FL Allen®*? who sought “a new objective and policies
which specifically recognise and provide for the benefits of rural living in the Wakatipu Basin”
to the more detailed relief sought by Morven Ferry et al; a new objective worded as follows:

“Existing development rights and additional rural living opportunities are recognised and
provided for.”

Donaldson et al sought a similarly worded objective framed as follows:

“The benefits arising from rural living activities, and existing property rights, are recognised
and provided for.”

The Morven Ferry et all submission stated that the intention of the suggested new objective
(and the policies that were intended to go with it) is to provide for the positive and enabling
elements of Part 2 that following the Supreme Court’s decision in King Salmon might not
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otherwise be able to be considered. The Donaldson et al submissions referred to the extent
of investment by landowners in their properties, suggesting that changes of zoning from the
former Rural Residential or Rural Lifestyle zoning to the Rural Amenity Zone has the potential
to undermine that investment and introduce considerable uncertainty for owners “particularly
those who have not exercised the rights afforded by the existing zonings, including the
construction of a dwelling, or subdivision”.

434. Mr Barr addressed these submissions at Section 21 of his Section 42A Report. Having analysed
the additional policies suggested in the Morven Ferry et al submission, Mr Barr found that all
of the matters canvassed are recognised and provided for in the framework of Chapter 24
already, which in his view, creates development rights that were not afforded in the Operative
District Plan Rural General Zone. He likewise did not consider similar relief sought by
Donaldson et al as providing any great benefit, noting that he had addressed the concern
apparently underlying these submissions through a recommendation that residential activities
within building platforms could be facilitated.

435. As far as we could identify, the new objectives sought by these submissions were not the
subject of supportive planning evidence, other than in the general way in which Mr Farrell
addressed these issues (discussed above). We did, however, receive legal submissions from a
number of submitters emphasising to us the importance of recognising existing property
rights.

436. We asked Ms Hill, who appeared before us as counsel for a number of different submitter
groups, exactly what established rights she was referring to in her submissions and she
identified the removal (in the notified version of Chapter 24) of the ability to develop existing
building platforms as controlled activities. As we will discuss in context of submissions on the
rules in Chapter 24, this particular aspect of Chapter 24 is problematic, and we will recommend
how it might best be addressed later in this report.

437. We do not believe that the appropriate course is to recommend a very general reference in an
objective to “existing development rights” or “existing property rights”.

438. There is an inherent tension between the operation of the Act in relation to land uses and
common law property rights. The latter would permit a landowner to do virtually anything
they wished on their land, provided it does not give rise to a common law “nuisance”. At least
since the enactment of the Town and Country Planning Act 1953, the exercise of common law
“rights” of landowners has been the subject of greater scrutiny and control.

439. The Act seeks to recognise landowners “rights” in two principal ways. First, Section 9 of the
Act generally®®? only restricts the use of land where that contravenes a District Rule, a Regional
Rule or a National Environmental Standard. Second, section 32 of the Act requires an
evaluation of Plan provisions against the criteria in that section. As already noted in this
report, case law indicates that where a Plan contains restrictions, the correct interpretation of
section 32 requires adoption of the least restrictive alternative meeting the purpose of the Act
and the objectives of the relevant Plan.

402 Land the subject of designations or heritage orders, or where the processes to obtain same have been
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While landowners may have placed some reliance on more favourable zoning of their land
under the Operative District Plan and/or the Proposed District Plan (Stage 1) we do not regard
such zoning as creating development or property “rights” if the landowner has not made
application for a resource consent under the relevant rules (so as to bring section 88A of the
Act into play). At most, it can only be an expectation. That expectation must, however, be
considered against the background that it is inherent in the process of review of District Plans
that, subject to the requirements of section 32 being met, the end result may be a greater
level of restriction on land uses than had formerly been the case under the previous District
Plan. Looked at broadly, this may arise in a range of circumstances; most obviously, this might
arise, where past development under the existing provisions has had unsatisfactory
consequences or where cumulative effects of past development are approaching a threshold
beyond which development either should not proceed, (or should only proceed if the subject
of a greater level of scrutiny).

Based on the WB Landscape Study and the evidence that we have heard, principally but not
solely from Ms Gilbert, we believe that both of those is the case in the Wakatipu Basin.

To an extent, this issue overlaps with our discussion in Section 2.4 of this Report. For much
the same reasons, we do not recommend an objective recognising existing development rights
and/or existing property rights.

As regards the potential for an objective recognising “additional rural living opportunities”
and/or “the benefits arising from rural living activities”, our response is largely the same as for
the parallel relief suggested by Slopehill Properties. It would not be appropriate to provide
such recognition without indicating what environmental standard has to be achieved in
conjunction with additional rural living.

Stepping back, Chapter 24 already recognises the benefits of rural living through identification
of the enhanced rights of development for that purpose in the Precinct, which in turn has been
identified by reason of its ability to absorb that development, principally from a landscape
perspective, but taking into account (in our recommendations, to the extent we are able to do
so based on the evidence we have heard and the scope provided by submissions) other
environmental constraints.

In the balance of the Rural Amenity Zone, rural living development is deliberately made more
difficult. That is part of the structure of the chapter that we have already recommended be
retained. It does not, however, make it impossible. The WB Landscape Study identifies a
sliding scale of absorption capacity across the Basin. While applications will need to meet the
high bar posed by a non-complying activity status, that may well still be possible on an
appropriate site with a carefully designed development proposal.

We also note that the point made in the Morven Ferry et al submission regarding the
application of the Supreme Court’s decision in King Salmon now needs to be read in the light
of the subsequent decision of the Court of Appeal in RJ Davidson Family Trust v Marlborough
District Council*®® indicating that there is greater scope to refer back to Part 2 of the Act on a
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resource consent application than in the plan setting that was the subject of the Supreme
Court’s decision.

In summary, we recommend that the submissions seeking greater recognition for rural living
and/or existing development/property rights through a new objective not be accepted.

There are two other submissions seeking new objectives that we need to address at this point.
The first is that of a number of the runanga of Kai Tahu with manawhenua status in the
District*** who suggested the need for objectives, policies and rules to recognise and address
the effects of landfills, cemeteries and crematoriums on tangata whenua values and the effects
of activities more generally on the values of mapped Wahi Tupuna areas.

The runanga did not appear before us to amplify their concerns and the submission was non-
specific as to how such an objective(s) might be framed.

Mr Barr drew our attention to the relevant provisions of the two iwi management plans that
we need to take into account*®. We note in particular policy direction seeking to discourage
subdivision and building in culturally sensitive landscapes.

In his discussion of the runanga submission®®, Mr Barr noted that the submission is made in
the context of general support for Chapter 24. In terms of the specific relief, Mr Barr drew our
attention to notified Policy 24.2.1.12 and Assessment Matter 27.7.2(aa) as already addressing
the concern expressed. Mr Barr also noted that the notified rules would make crematoriums,
landfills or cemeteries non-complying activities.

We agree with Mr Barr that the issues raised by the runanga appear to be addressed already
by the notified provisions. To the extent that the notified provisions operate in conjunction
with Chapter 5, the submitters did not of course have the benefit of seeing the Decisions
Version of that Chapter (which is now beyond appeal) when framing their submission. When
we get to submissions on Policy 24.2.1.12, we will have some more to say about the adequacy
of how that policy is framed, but in the absence of evidence identifying exactly what form an
objective might take or analysing it in terms of section 32, we do not think we can take the
runanga submission further. Insofar as it seeks an objective, we recommend that it be
rejected.

Queenstown Trails Trust*®” sought a new objective and two new policies recognising and
enabling the benefits from public walking and cycling trails. Mr Barr drew our attention to the
provisions of Chapter 3°® already providing for the trail network, together with notified Policy
24.2.1.10. He did not recommend additional provisions be inserted.

We concur. We had no evidence from the submitter that would enable us to satisfy the
requirements of section 32 and we agree with Mr Barr’s reasoning®®® that while the merits of
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the trail network are clear (and would likely result in a well-designed and located trail being
approved), it is important that trails do not degrade an amenity landscape. We are also
concerned that the suggested objective (seeking to recognise and enable the benefits of land
development) is expressed far more generally than the submitter’s reasons would support,
and might have anticipated adverse effects if expressed as baldly as the submitter has
proposed

The remaining submission we should address is that of Wakatipu Reforestation Trust*°. That
submission sought a new objective be added to Chapter 24 worded as follows:

“Subdivision and land use development protects and enhances biodiversity values with special
regard to ecological links across the Basin.”

The submission included a map of ecological corridors to assist understanding of the relief
sought. The submitter did not, however, appear before us to provide greater detail and
evidential support for the relief sought. In his discussion of this submission®'!, Mr Barr drew
our attention to its related submission that sought explicit provision for development
incentives for the protection and establishment of indigenous biodiversity values similar to
those contained within the Auckland Unitary Plan.

Mr Barr supported a focus on the restoration and enhancement of indigenous biodiversity in
the area of the Wakatipu Basin. He considered that that would assist the Council to give effect
to its statutory function to maintain indigenous biodiversity. However, he did not support
changes seeking to shift the focus of Chapter 24 from landscape character and visual amenity
values derived from the existing Wakatipu Basin landscape to one of providing development
rights in exchange for the enhancement of indigenous biodiversity values. Mr Barr’s view,
based on the landscape evidence provided in the Proposed District Plan (Stage 1) hearings,
was that the landscape character and visual amenity values sought to be maintained or
enhanced under Chapter 24 are not derived from indigenous vegetation attributes. Rather,
the vegetation types and patterns that contribute to the character and visual amenity of the
Basin are primarily derived from exotic vegetation.

Mr Barr’s recommendation was that the submission should be addressed by enhanced policy
recognition for retention and enhancement of indigenous vegetation, but not an additional
objective in the terms sought.

While we did not have the benefit of evidence from the submitter, we did consider a rezoning
proposal (that of Hogans Gully Farms Limited) that proffered a significant indigenous
biodiversity enhancement programme as part of its overall proposal, thereby giving us an
indication of what benefits might be derived from greater recognition of indigenous
biodiversity. What that proposal illustrated to us is that while undoubtedly of benefit from an
ecological perspective, there is potential for large scale indigenous biodiversity enhancement
to have negative effects on landscape character and visual amenity if not undertaken in a way
that replicates natural indigenous biodiversity, and builds on what indigenous biodiversity
there is left in the Basin. From that perspective, we accept Mr Barr’s caution in embracing
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indigenous biodiversity measures in an environment whose values are not principally driven
by indigenous biodiversity.

In summary, we recommend that the Reforestation Trust submission seeking a new objective
not be accepted, largely for the reasons set out in Mr Barr’s Section 42A Report.

Part 24.2.1: Policies
The notified Part 24.2.1 had 12 policies supporting the objective discussed above. The first of
those policies (24.2.1.1) read as follows:

“Implement minimum and average lot sizes within the Wakatipu Basin Rural Amenity Zone and
the Wakatipu Basin Lifestyle Precinct to protect landscape character and visual amenity
values.”

Most of the focus in the submissions was on the reference to protection of landscape character
and visual amenity values. Submitters on the point sought either that reference be to
maintaining those values or to maintaining and enhancing them?2,

The Slopehill Properties submission®'® also suggested deletion of reference to the purpose of
the policy entirely, saying that the reason why minimum and average lot sizes are employed
could be contained in background material such as the section 32 analysis. Slopehill Properties
also suggested that the policy apply to unspecified parts of the Wakatipu Basin.

Williamson et al sought that the policy be reworded to be specific to the Rural Amenity Zone
with a similar policy specific to the Precinct under Objective 24.2.5.

In his evidence in support of the Williamson et al submissions, Mr Vivian pointed out that the
Policy was factually incorrect because there is no average lot size applicable to the Rural
Amenity Zone under the rules of Chapter 24.

In his rebuttal evidence, Mr Barr acknowledged Mr Vivian’s point and suggested rewording to
address it.

Clearly, as Mr Barr recognised, the notified policy wording has to be changed. Having
identified that there are different mechanisms in place for the Precinct than for the balance of
the Rural Amenity Zone, we think that the sensible course is to follow the suggestion of the
Williamson et al submissions and have a separate policy for the Precinct in Section 24.2.5.

We also consider that the Slopehill Properties submission has merit. While the submission is
correct and there is no need to say why a particular policy mechanism has been put in place
on the face of the policy, we think in this particular instance there is a second and more
pressing reason why we should recommend the acceptance of the submission. One of the
issues that troubled us throughout the hearing was whether, given the restricted discretionary
activity status of subdivision and development in the Precinct, that might be seen as a de facto
controlled activity status for applications meeting the minimum lot size and the minimum
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average lot size standards. We asked a number of planning witnesses for their opinion on the
point. Many of them pointed to the legal position, that of course a restricted discretionary
activity consent can be refused. Mr Ferguson, however, giving planning evidence for Crown
Investments et al expressed rather more cautiously, saying that “in theory” the assessment
matters would still give the ability to decline an application. Mr Philip Blakely, giving landscape
evidence for X-Ray Trust Limited and Avenue Trust told us, however, that the very term
“Precinct” implies a level of development can proceed. Ms Louise Taylor, giving planning
evidence for the same submitters, responded to our query as to whether she agreed with Mr
Blakely by pointing us to the objective and related policies that she regarded as enabling. The
end result is that, in our view, there is an unsatisfactory ambiguity as to the extent to which
development is enabled within the Precinct. Our recommendation in relation to Objective
24.2.5 was partly based on a desire to make the intention clearer, namely that while enabling
to a degree, development of the Precinct is not a given. A case still needs to be made. As
already discussed, not every site within the Precinct will be able to be subdivided and/or built
on.

It follows that we do not want a policy flagging standards that have to be met to imply that if
those standards are met, the desired result (protection or maintenance of landscape,
character and visual amenity values as the case may be) will necessarily be achieved.

We do not, however, consider that the policy would be assisted by the additional amendment
proposed by Slopehill Properties, given the lack of clarity that would result as to when it
applied.

In addition, given that the relevant standards are based on minimum net site areas and (in the
Precinct) minimum average net site areas, we think that that same terminology should be
utilised. We also consider that the actual minimum net site area specified in the Rules for the
balance of the Rural Amenity area not within the Precinct should be stated. Because this is
clear in the rules, we regard that as a minor change assisting lay readers of the Plan.

While we will return to it in the context of the density standards in Part 27.5.1 of the Proposed
District Plan, we do not support the submissions who sought reconsideration of the minimum
lot size in the Rural Amenity Zone, without nominating an alternative they supported***. As
discussed in section 2.4 above, a significant reduction in the minimum lot size would indicate
a difference in approach that we do not support. A more minor reduction would require
evidence assessing relative costs and benefits, and indicating how it fitted into the overall
structure of Chapter 24 that we did not have.

In summary, we recommend that Policy 24.2.1.1 be worded as follows:

“Require an 80 hectare minimum net site area be maintained within the Wakatipu Basin Rural
Amenity Zone outside of the Precinct.”

We will discuss the wording of the policy covering this point in relation to the areas within the
Precinct in the context of our discussion of the policies of Part 24.2.5.
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Notified Policy 24.2.1.2 read as follows:

“Ensure subdivision and developments are designed (including accessways, services, utilities
and building platforms) to minimise modification to the landform, and maintain and enhance
the landscape character and visual amenity values.”

The Department of Conservation*’® and Federated Farmers*!® supported the Policy as is.

Submissions that sought material amendments to the Policy included:

a. Wakatipu Reforestation Trust*'’ sought addition of reference to indigenous vegetation so
its removal would be minimised along with landform modifications;

b. Peter Dennison and Stephen Grant*® sought rewording of the policy to recognise that
landform modifications are acceptable provided landscape character and visual amenity
values are maintained or enhanced, and to provide for temporary modification of
landforms;

c. Morven Ferry et al sought a grammatical change to refer to subdivision and development,
rather than subdivisions and developments, and to insert reference to “inappropriate”
landform modifications;

d. Slopehill Properties Limited*'® sought that the policy be deleted.

In his discussion of the submissions on this policy, Mr Barr recommended that the grammatical
change sought by Morven Ferry et al be accepted, but otherwise the policy remain unchanged.
His view*?° was that the concern of the Reforestation Trust was better addressed by a new
policy inserted in Part 24.2.4. We concur and will discuss Mr Barr’s suggested policy in that
context. We also note that Policy 24.2.1.7 that we will discuss shortly already directs control
of vegetation clearance.

Mr Barr did not specifically address the Dennison and Grant submission, but in relation to the
Morven Ferry et al request for reference to inappropriate modification, he considered*?! that
that amendment would read as though a range of effects from modification were anticipated,
and that the policy only needs to ensure inappropriate activities are minimised “and that these
would be confined to activities involving unacceptable or intolerable modification effects”. He
did not support that change. Considering whether the policy was too absolute, he concluded,
in summary, that it was not. He thought that a requirement to minimise modification provided
sufficient leverage for the nature and scale of rural living and other activities to occur.

Mr Barr disagreed with the contention in the Slopehill Properties submission that the matters
within the policy are not required to achieve the objective. We agree with that view.
Landscape modification associated with subdivision and development is an obvious way in
which landscape, character and visual amenity values can be degraded, if not properly
controlled. This can occur in a number of ways. We heard evidence describing unsatisfactory
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effects of uncontrolled formation of new access roads from Mr James Hadley. We also note
Policy 6.3.23 focussing on potential effects as a result of activities associated with mitigation
of proposed development. While that policy relates to activities in Rural Character Landscape
areas, Policy 24.2.1.2 is obviously responding to the same concern as underlies Policy 6.3.23.
We should note, in that regard, the submission of Tonnie & Erna Spijkerbosch that sought
limitation on the use of earth bunds to hide developments on the basis that they create an
unnatural landscape. We think that Policy 24.2.1.2 responds to that concern also.

Having said that, we consider that the Slopehill Properties submission might be accepted in
part to delete the reference at the end to maintaining and enhancing landscape character and
visual amenity values. We think that element of the policy is better addressed in the following
policy that provides guidance as to what values are relevant.

We also do not share Mr Barr’s confidence that the policy is not framed too absolutely. On
the face of the matter, a policy directing minimisation of all modifications to the landform
irrespective of scale, duration or effect would seem to go too far. We think it unwise to
attempt to categorise exceptions in any exclusive manner, as suggested by the
Dennison/Grant submission. We think the starting point is to focus on modifications to the
“natural” landform on the basis that modifications to developed areas are less of an issue.
Secondly, we recommend acceptance of the Morven Ferry et al submission that sought the
use of appropriateness as a qualification. Application of the guidance from the Supreme
Court’s decision in King Salmon would indicate that appropriateness is judged as to whether it
achieves the objective, and so we do not consider this lacking clarity.

Lastly, we agree with Mr Barr’s recommendation that the grammatical change suggested by
Morven Ferry et al be accepted. Subdivision and development is a defined term, and the
specific reference to accessways, services and utilities suggest that that is what is being
referred to.

In summary, therefore, we recommend that the policy be reworded to read:
“Ensure subdivision and development is designed (including accessways, services, utilities and
building platforms) to minimise inappropriate modification to the natural landform”.

As notified, Policy 24.2.1.3 read:

“Ensure that subdivision and development maintains and enhances the Wakatipu Basin
landscape character and visual amenity values identified for the landscape character units as
described in Schedule 24.8”.

The Department of Conservation*?? and Federated Farmers*?3 supported the policy as is.

Williamson et al suggested that the policy be made specific to the Rural Amenity Zone and
include reference to protection of landscape character and visual amenity values.

Morven Ferry et al suggested that reference to Schedule 24.8 be deleted.
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Slopehill Properties Limited*** suggested that reference to the landscape character units be
deleted.

Mr Barr recommended that the reference in the policy to the landscape character units be
capitalised (as also suggested by Morven Ferry et al) and that reference to protection be
added, as suggested by Williamson et al in order to be consistent with the objective.

Addressing the last point, the same logic would suggest that “protect” not be inserted as a
result of our recommended wording for the relevant objective.

We agree that Landscape Character Units should be capitalised. The Morven Ferry et al
submission did not provide any reason for deleting reference to the Schedule, and like Mr Barr,
we see no reason why the Schedule should not be referred to. Moreover, omitting reference
to it might leave open the inference that the relevant landscape character and visual amenity
values might not be those stated in the Schedule.

We also see no necessity to describe the relevant values as the “Wakatipu Basin” landscape
character and visual amenity values. The relevant values are those identified in the Schedule.

Slopehill Properties Limited suggested in its submission that the extent of each landscape unit,
the values identified within each unit and the District Plan provisions managing the units
“require finer transparency and evaluation”. While consistent with the evidential case that the
submitter presented, which argued that the boundaries of the landscape character units and
planning treatment for areas within them needed to be more finely grained, we have difficulty
seeing how the submitter’s objective is achieved by the suggested amendment of deleting
reference to the landscape character units.

Ultimately, the solution to the submitter’s problem is to amend the Schedule.

However, we think that there is merit in the submitter’s suggestion for another reason. The
way the policy is framed might suggest that only the landscape character and visual amenity
values for the landscape character unit within which a site is located are relevant. While that
will obviously be the primary focus, particularly for sites on the margins of landscape character
units, the values of the adjacent unit may also be relevant.

As previously, we would have preferred to refer to maintenance and enhancement in the
alternative, but the submissions on this policy do not give scope for that change.

For these reasons, we recommend that Policy 24.2.1.3 be worded as follows:

“Ensure that subdivision and development maintains and enhances the landscape character
and visual amenity values identified in Schedule 24.8 — Landscape Character Units”.

The use of Schedule 24.8 in Policy 24.2.1.3 to provide guidance as to the landscape character
and visual amenity values in the component areas of the Rural Amenity Zone (including the
Precinct) means that we do not support proposals such as those in the Dennison and Grant
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submission®?® that objectives and policies be developed for subparts of the Basin identified as
more able to absorb developments.

As notified Policy 24.2.1.4 read as follows:

“Maintain and enhance the landscape character and visual amenity values associated with the
Zone and Precinct and surrounding landscape context by controlling the colour, scale, form,
coverage, location (including setbacks from boundaries and from identified Landscape
Features) and height of buildings and associated infrastructure, vegetation and landscape
elements”.

Submissions that sought material changes to this policy included:

a. Williamson et al suggested that it be made specific to the Rural Amenity Zone (albeit
accompanied by a submission that there be an equivalent policy in the Precinct);

b. Morven Ferry et al suggested deletion of reference to boundary setbacks and setbacks
from identified Landscape Features;

c. Federated Farmers**® sought to make enhancement an alternative to maintenance and to
insert reference to controls “where necessary”;

d. Slopehill Properties Limited*?” sought deletion of the policy.

Mr Barr recommended deletion of the reference to “Precinct” to avoid confusion as to the
status of other policies intended to apply both in the Precinct and the balance of the Rural
Amenity Zone and clarification of the reference to Landscape Features, so as to clearly
differentiate them from ONFs.

Mr Barr did not recommend the amendments suggested by Federated Farmers. He observed
that controls on the specified elements of buildings are always necessary to ensure proper
oversight of the buildings. He observed that that does not mean that buildings not meeting
the standards cannot be the subject of consent.

We agree with Mr Barr’s reasoning. We think that that is also the answer to the more general
submission of Tonnie & Erna Spijkerbosch*?® that we have already noted, and which sought
the removal of monotone colour requirements. While the submitter may be justified in
expressing a personal view that the result is “boring”, we have observed enough architectural
statements in the Wakatipu Basin to agree with Mr Barr regarding the need for controls on
building colours and materials to ensure that proposals that will stand out are subject to a
degree of scrutiny before they are approved.

For the same reason, we recommend rejection of the Slopehill Properties submission.

We do recommend, however, the second amendment proposed by Federated Farmers,
making enhancement as an alternative, essentially for the reasons set out in Section 2.7 above.
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No reason was given in the Morven Ferry et al submission for deletion of reference to setbacks.
Based on the evidence of Ms Gilbert, clearly there are features outside ONLs and ONFs that
require protection through provision of appropriate setbacks, and Mr Skelton noted in his
evidence for Banco Trustees that the area between dwellings is a key element in retention of
rural character.

We think, however, that the policy would read more clearly if the Landscape Features were
referred to separately from other setbacks.

As regards submissions on the reference in the notified policy to both the Rural Amenity Zone
and the Precinct, we do not think the clarification sought is required, but to avoid any room
for future argument, we suggest some rewording.

In summary, we recommend that Policy 24.2.1.4 be reworded to read:

“Maintain or enhance the landscape character and visual amenity values associated with the

Rural Amenity Zone including the Precinct, and surrounding landscape context by:

a. controlling the colour, scale, form, coverage, location (including setbacks from boundaries)
and height of buildings and associated infrastructure, vegetation and landscape elements;

b. setting development back from Escarpment, Ridgeline and River Cliff Features shown on
the planning maps.”

Notified Policy 24.2.1.5 read as follows:

“Require all buildings to be located and designed so that they do not compromise the qualities
of adjacent or nearby Outstanding Natural Features and Outstanding Natural Landscapes, or
identified landscape features”.

Peter Dennison and Stephen Grant*?® sought that the word “nearby” be deleted or replaced
with a term that is more well defined. United Estates Ranch**° made a similar submission.

Federated Farmers*3! sought to soften the opening words to refer to management of location
and design of buildings with specified purposes.

Slopehill Properties®*? sought that the words “adjacent and” be deleted along with the
reference to identified landscape features.

Mr Barr did not support the relief sought by Federated Farmers, taking the view that it is
necessary to be strict in this instance.

Mr Barr likewise did not recommend amendment to delete “nearby” buildings. He noted that
activities in the foreground of an ONF, but not necessarily adjacent to it, could compromise
views of the ONF.
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The only amendment he recommended was to clarify the reference to identified landscape
features in the same manner as above.

We agree with Mr Barr’s comment that a strict approach is required in this context because of
the statutory instruction to recognise and provide for protection of ONLs and ONFs from
inappropriate subdivision, use and development. However, we consider that Federated
Farmers submission might partly be met by being more specific about what qualities of ONLs
and ONFs are relevant in this context. Objective 3.2.5.1 and Strategic Policy 3.3.20 focus on
the landscape and visual amenity values, and natural character of ONLs and ONFs. Consistent
with that, we recommend that should be the focus of this policy. As regards the location of
buildings, we agree with Mr Barr that the focus should not just be on buildings immediately
adjacent to ONLs and ONFs. On the other hand, we also have sympathy for the view that a
focus on “nearby” buildings introduces a level of uncertainty. On one view, every location in
the Wakatipu Basin is nearby to an ONL or an ONF, but if this were intended, the policy could
have been non-specific regarding the location of buildings. Mr Barr emphasised the need to
exercise control over buildings in the foreground of ONFs. As he noted*** Policy 6.3.26(b)
specifically addresses subdivision use and development forming the foreground for an ONF or
ONL. The latter policy applies in the Rural Character Landscape areas. In Section 2.5, we
concluded that we did not have scope to recommend a new section in Chapter 6, adopting
(with modifications) all of the Rural Character Landscape policies from Chapter 6, but this is
one policy that could appropriately be tailored for adoption in this context.

Lastly, we agree with the Slopehill Properties submission that suggested deletion of reference
to landscape features, although not for the reasons stated in the submission. What are shown
on the maps are lines identifying the top of escarpments and river cliffs and particular
ridgelines. The setback prescribed in the rules and recognised in the preceding policy seeks to
protect more than the identified “feature” and so the policy does not correctly capture what
the setbacks seek to achieve. Given that itis already covered in Recommended Policy 24.2.1.4,
we think further reference to these features can be deleted from this policy.

If we had recommended retention of “nearby” as a descriptor, then we would have agreed
with the Slopehill Properties submission that it was not necessary to cover buildings adjacent
to ONLs and ONFs; something that is adjacent is necessarily also nearby. Given our conclusion
that rather than utilising an imprecise distance requirement, the focus should be on a visual
perspective, we think that the policy should still cover adjacent buildings. Adjacent buildings
might not be in the foreground of the view of an ONF, but still have adverse effects on it.

In summary, we therefore recommend that Policy 24.2.1.5 be revised to read:

“Require all buildings to be located and designed so that they do not compromise the landscape
and amenity values and the natural character of Outstanding Natural Features and
Outstanding Natural Landscapes that are either adjacent to the building or where the building
is in the foreground of views from a public road or reserve of the Outstanding Natural
Landscape or Outstanding Natural Feature.”

Notified Policy 24.2.1.6 reads:
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“Ensure non-residential activities avoid adverse effects on the landscape character and visual
amenity values.”

The Telcos and Slopehill Properties Limited*** sought that this policy be deleted. Federated
Farmers** sought to soften the policy so that non-residential activities are consistent with
landscape character and visual amenity values.

Morven Ferry et al sought that the policy be reworded to read:
“Ensure the scale and location of non-residential activities maintains or enhances landscape
character and visual amenity values.”

Mr Barr was of the view that an avoidance policy poses too high a bar in this context. He
thought that commercial activities could be appropriate throughout the Rural Amenity Zone,
including the Precinct areas, and could even enhance the environment if suitably located,
designed and scaled. He also drew our attention to the overlap with Policy 24.2.5.3. That
policy is specific to the Precinct and provides for non-residential activities that ensure the
amenity, quality and character of the Precinct is retained.

Mr Barr recommended that the Policy be modified generally as sought by Morven Ferry et al,
except that he considered the element of design needed to be included.

We discussed with Mr Barr whether this policy was appropriately located, given that Part
24.2.2 addresses non-residential activities. In his reply evidence, Mr Barr took on board that
point and suggested that the policy as he recommended it be amended be located as new
Policy 24.2.2.7. Having reflected on it further, we think that the policy also overlaps with
notified Policy 24.2.2.1. We will discuss that policy shortly but in summary, given Mr Barr’s
recommendation that the policy be moved from a strict avoidance approach (which we agree
with), we think that it can properly be deleted. We therefore recommend that the Telco and
Slopehill Property submissions be accepted.

Notified Policy 24.2.1.7 read:

“Control earthworks and vegetation clearance so as to minimise adverse changes to the
landscape character and visual amenity values.”

Slopehill Properties Limited*3® sought deletion of this policy on the basis that the matters
covered in it are addressed in other District Plan Chapters.

Federated Farmers*” sought that the policy manage earthworks and vegetation clearance,
rather than control those activities.

Morven Ferry et al sought that the reference in the policy should be to minimising adverse
effects on landscape character and visual amenity values rather than adverse changes.
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Wakatipu Reforestation Trust**® sought that the policy focus should be on native vegetation
clearance (rather than all vegetation).

Mr Barr disagreed with the suggestion that the policy be removed. He considered that the
matters covered by it are relevant, because of the potential adverse impact that poorly
designed subdivision and development could have on the Wakatipu Basin.

Mr Barr did not see any meaningful difference between controlling and managing the activities
covered by the policy and therefore saw no advantage in adopting the Federated Farmers
relief. While he tended to think the same was true of the Morven Ferry et al relief, with
“adverse changes” being virtually identical to “adverse effects”, he came to the opposite view
on the basis that the relief sought provided greater certainty and better aligned the policy to
an effects-based context.

For our part, while we agree that there is a clear overlap with the earthworks provisions in
Chapter 25 of the Proposed District Plan, we tend to agree with Mr Barr that because of the
importance of earthworks management to landscape outcomes in a sensitive amenity
landscape, it is worth reinforcing that point. In addition, Chapter 33 deals with indigenous
vegetation and biodiversity. The Proposed Plan does not have a policy approach to exotic
vegetation that is not specifically protected (under Chapter 32) or Wilding (addressed under
Chapter 34). In an amenity landscape that depends in part for its visual amenity values on
exotic vegetation, we consider that it is important to provide policy direction in relation to that
vegetation. That is also the reason why we recommend rejection of the Reforestation Trust
submission that would limit the policy to indigenous vegetation.

Like Mr Barr, we are ambivalent as to whether the policy should manage or control the
relevant activities. While there is no magic in the existing text so that a submitter needs to
have good reason to change it, we note that the rationale for the Federated Farmers
submission was that the submitter perceived the existing text to provide a stronger regulatory
approach. We are by no means sure that is correct, but if there is a difference, we prefer the
stronger approach in this context. We do not consider it to be inconsistent with the rules that
provide for earthworks and vegetation clearance as a permitted activity. The control is exerted
by the standards applying to those rules.

We likewise share Mr Barr’s view that although perhaps a marginal call, reference to adverse
“effects” is to be preferred to adverse “changes”.

We also think that a minor grammatical change might be made to express the policy more
simply.

In summary, we recommend that Policy 24.2.1.7 be reworded as:

“Control earthworks and vegetation clearance to minimise adverse effects on landscape
character and visual amenity values”.
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As a result of insertion of additional policies under this objective that we will discuss shortly,
this policy will be renumbered 24.2.1.9.

Notified Policy 24.2.1.8 read:

“Ensure land use activities protect, maintain and enhance the range of landscape character
and visual amenity values associated with the Zone, Precinct and wider Wakatipu Basin area.”

Mr Barr noted Morven Ferry et al as having sought that this policy be removed. He
recommended** that this submission be accepted on the basis that the policy duplicates more
specific Policies 24.2.1.3 and 24.2.1.4. This also necessarily addressed the submissions of
Crown Investments et al and Federated Farmers that sought to soften the extent of the
regulatory direction it provided.

We agree with Mr Barr’s analysis, essentially for the same reasons. Accordingly, we too
recommend that Policy 24.2.1.8 be deleted.

Notified Policy 24.2.1.9 read:

“Provide for activities that maintain a sense of openness and spaciousness in which buildings
are subservient to natural landscape elements.”

Federated Farmers**® sought acceptance of this policy. Peter Dennison & Stephen Grant*#
sought that this policy not apply to the Operative Rural Residential zoned land at North Lake
Hayes on the basis that it does not exhibit openness and spaciousness currently.

Crown Investments et al sought deletion of the policy on the basis that the terms openness
and spaciousness are capable of wide interpretation and are in any event characteristics of
ONLs.

Morven Ferry et al sought that reference to buildings be replaced with “built form” and that
“subservient” be replaced with “complements”.

Mr Barr did not accept that the policy was uncertain. He considered that it would be
interpreted in the context of the objectives, rules and other provisions.

As regards the Morven Ferry et al submission, he did not consider that referring to “built form”
would offer any advantage over “buildings”. He was more definite in his preference for the
existing wording as regards subservience. Mr Barr considered they would provide clearer
direction about the outcomes sought and therefore better achieve the objective.

Mr Barr did not discuss the Dennison/Grant submission.
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For our part, while it is something of a marginal call, we think that there is some minor
improvement if the policy were to refer to “built form” since that draws attention to the way
in which buildings are designed and located in the landscape rather than their very existence.

We share Mr Barr’s view, however, that the policy should provide a greater level of direction,
seeking that built form is “subservient” to natural landscape elements.

As regards spaciousness and openness, however, we think that the Dennison/Grant
submission makes a valid point. As they observe, the discussion of the characteristics of
Landscape Character Unit 8 (Speargrass Flat) in Schedule 24.8 contrasts different parts of the
unit, referring to the juxtaposition of open and spacious areas with more intensively developed
rural residential areas.

We also note Policy 6.3.27 that focusses on openness in the Wakatipu Basin “where such
openness is an important part of its landscape quality or character”.

While that policy has been rather overtaken by rezoning the bulk of the Wakatipu Basin as
Rural Amenity Zone (including the Precinct Sub-zone), we consider it offers useful guidance as
to how the Dennison/Grant submission might be accommodated.

In summary, therefore, we recommend that Policy 24.2.1.9 be renumbered 24.2.1.11 and
reworded as follows:

“Provide for activities whose built form is subservient to natural landscape elements and that,
in areas Schedule 24.8 identifies as having a sense of openness and spaciousness, maintain
those qualities.”

Notified Policy 24.2.1.10 read:

“Facilitate the provision of walkways, cycleway and bridle path networks.”

t442

Queenstown Trails Trust*** supported the policy as is.

Williamson et al sought that bridle paths should be limited to appropriate areas.

C Dagg*®® sought unspecified amendments to manage reverse sensitivity effects on farming
activities, particularly from walking tracks.

Mr Vivian gave evidence for the Williamson et al group. He suggested to us that bridle paths
need high levels of maintenance and have less potential for public use and therefore that
walkways and cycleways should be prioritised over bridle paths. He suggested rewording the
policy to read:

“Facilitate the provision of walkway and cycleway networks, and in appropriate locations,
bridle path networks.”
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In his rebuttal evidence, Mr Barr accepted the distinction Mr Vivian had made was valid and
adopted Mr Vivian's suggested wording. We discussed it with Mr Barr because it appeared to
us that the revised wording raised more questions than it answered: it gave no indication as
to what locations might be appropriate and it implied that walkway and cycleway networks
might be facilitated in inappropriate locations.

In his reply evidence, Mr Barr suggested a further alternative worded:

“Facilitate the provision of walkway and cycleway networks, and encourage opportunities for
bridle path networks.”

None of these alternatives address the point made in the Dagg submission. While we did not
hear from the submitter, we did hear evidence from Ms Debbie MacColl on the problems
establishment of the trail network at Barnhill Farm has had for ongoing farming operations. In
the absence, however, of a clear option as to how a policy might be amended to address the
submission, we have no basis to take it further and accept Mr Barr’s revised wording. We
would note, however, that the policy seeks to facilitate walkway and cycleway networks rather
than require them.

In summary, we recommend the wording annexed to Mr Barr’s reply evidence for this policy,
as quoted above, and renumbered 24.2.4.6, to reflect the fact that it sits more appropriately
under Objective 24.2.4, given the focus of that objective on recreation values.

Notified Policy 24.2.1.11 read:

“Manage lighting so that it does not cause adverse glare to other properties, roads, public
places or the night sky.”

Mr Barr noted Morven Ferry et al as having sought that the word “adverse” in this policy be
replaced with “inappropriate” and that Federated Farmers*** sought the policy be amended
to refer to significant or permanent glare.

Mr Barr’s view was that adverse glare is necessarily inappropriate and that if anything the
policy is already less restrictive than the provisions in other chapters of the Proposed District
Plan.

We agree with Mr Barr’s analysis in the absence of any evidence to the contrary. The only
amendment we recommend is a minor change to ensure consistency with Policy 6.3.5 applying
to other Rural Zones: refer to degradation of views of the night sky. We regard this as a minor
clarification because the only way that the night sky can actually be affected is if views of it are
degraded.

In summary, therefore, we recommend that Policy 24.2.1.11 be renumbered 24.2.1.12 and
reworded as follows:
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“Manage lighting so that it does not cause adverse glare to other properties, roads, public
places or degrade views of the night sky.”

As notified, Policy 24.2.1.12 read:
“Have regard to the spiritual beliefs, cultural traditions and practices of Tangata Whenua.”

Mr Barr noted Morven Ferry et al as having sought that this policy cross reference to Chapter
5. We also note the submission of a number of Kai Tahu runanga®* who sought consistent
cross referencing to Chapter 5 and mapped wahi tupuna areas. Mr Barr’s view was that
Chapter 5 would clearly be the first point of reference for guidance in implementing this policy.
He did not consider a specific cross reference to be necessary. While we take Mr Barr’s point,
the policy is very generally expressed, and, on this occasion, we think there is value in
highlighting that the way in which the spiritual beliefs, cultural traditions and practices of
tangata whenua need to be factored into resource management decision making is in the
manner directed in Chapter 5. That will necessarily incorporate any mapped areas of wahi
tupuna in the future, since those areas will doubtless be referred to in a revised version of
Chapter 5.

In summary, therefore, we recommend that Policy 24.2.1.12 be renumbered 24.2.1.13 and
revised to read:

“Have regard to the spiritual beliefs, cultural traditions and practices of Tangata Whenua in
the manner directed in Chapter 5: Tangata Whenua.”

Turning to the question of new policies that might be inserted in Part 24.1, a number of
submitters sought additional policies to enable and/or recognise the benefits of rural living.
These varied from generally expressed relief that sought to enable development from Bagrie
et al to specific policy wording provided in the Donaldson et al and Morven Ferry et al
submissions.

Slopehill Properties Limited**® suggested an alternative set of policies to enable rural living and
soften any environmental standards such development might need to meet.

Our consideration of these requests overlaps with the related submissions seeking new
objectives on the same subject, discussed in Section 3.5 above. For the reasons set out in that
section, we consider that additional policies on this subject in Part 24.2.1, applying to all of the
Rural Amenity Zone, and therefore including that land zoned Rural Amenity outside the
Precinct, is inconsistent with the structure of Chapter 24, which seeks to set a high bar for
further development outside the Precinct areas. We note that Mr Farrell, giving expert
evidence for Slopehill Properties, did not provide any support for the policies sought in its
submission.
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Having said that Chapter 24 sets a high bar, we note Mr Barr’s evidence*¥ that many of the
matters sought to be the subject of policy guidance are inherently recognised and provided
for within the framework of the rule structure of Chapter 24. Accordingly, we recommend
that these submissions be rejected.

A related request from Morven Ferry et al was for a new policy that would recognise that the
amenity and landscape characteristics of the Rural Amenity Zone “are derived from historical
rural and rural living subdivision and development”.

We also note the submission of Bruce McLeod**® who sought that the history of the Rural
Lifestyle and Rural Residential Zones be taken into account. While not explicitly seeking an
additional policy, Mr McLeod seemed to be making the same point.

For his part, Mr Barr did not disagree with the thinking underlying the Morven Ferry et al
submission, but he did not consider an additional policy to be necessary because the existing
objectives, policies, rules and other provisions already provide adequate recognition of the
historic patterns of development.

We would go further and say that the requested policy is positively unhelpful, because of its
generality. The analysis of landscape, character and visual amenity values in Schedule 24.8 is
quite specific. It recognises where rural living development has occurred in a way that has
altered the landscape character and visual amenity of identified parts of the Basin. It also
identifies where rural use continues to predominate. We think that this is preferable to a
more general policy that is non-specific as to the areas where rural living development, for
instance, has influenced landscape, character and visual amenity.

It follows that we recommend that this submission not be accepted.

There were also many submissions seeking policy recognition of existing development rights.
Again, we have already addressed the submissions seeking new objectives on this subject. In
our discussion of that aspect in Section 3.5, we recommended rejection of generally expressed
objectives referring to property rights or development rights. We also noted counsel’s advice
that the relevant development rights were those conferred by existing building platforms. We
consider that that should be the focus of any new policy, rather than some more general
description of existing rights.

In that regard, Crown Investments et al sought a new policy worded:

“Recognise established residential building platforms and enable buildings subject to
achieving appropriate standards.”

This formulation was supported by Mr Ferguson in his planning evidence for the submitters.

The use of building platforms as a means to identify the potential location of residential homes
in the rural environment was a feature of the Operative District Plan. As a result, there are
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now a large number of building platforms registered on Computer Freehold Registers for land
in the Wakatipu Basin that have been onsold to purchasers on the understanding that while
not uncontrolled, those building platforms provide a guaranteed right to build a house. We
did not have evidence quantifying the implications of that understanding for the value of
property but, from our own knowledge, we understand this to be a valuable right. Certainly,
that was the submission made to us by counsel for a number of parties.

We discussed the difference between a right and an expectation in Section 3.5. While the
identification on a Computer Freehold Register of the Building Platform does not, of itself,
provide a right to build a dwelling on the property (that can only be conferred by the District
Plan), it is something quite tangible that has been ascribed considerable value up to now.

The legal submissions we received suggested that we ought not to undermine that value
without good reason.

In this case, the WB Landscape Study appears to have treated building platforms that are
unbuilt as part of the baseline environment; e.g. in the assessment of the capacity of LCUs to
absorb further development. Certainly, that was the case for other assessments undertaken
by the Council’s expert witnesses**°. We note the concern expressed by Ms Gilbert**° that at
least some of the approved and unbuilt platforms within the Basin are likely to have been
consented before the standard suite of development controls that have been applied in more
recent years became widely used. However, in the absence of a quantification of what
proportion that part might represent, we are not able to factor that into our assessment of
costs and benefits of the competing positions.

We do not regard the policy formulation in the Crown Investments et al submission as
satisfactory given that the word “established” could refer to building platforms established in
future. For the reasons that we will discuss in the context of the rules, we think that whatever
the merits of recognising building platforms shown on Computer Freehold Registers up to now,
the position is rather different going forward: there is, in our view, a greater reason for
increased controls over buildings constructed in the future. We agree, however, that
whichever building platforms are contemplated by a new policy, they should be subject to the
standards in Chapter 24, in order to address at least in part Ms Gilbert’s concerns about too
wide a latitude given to those seeking to build within existing building platforms.

For his part, Mr Barr suggested a reframed policy reading:

“Enable residential activity within building platforms created prior to 23 November 2017
subject to achieving appropriate standards.”

We think that Mr Barr’s wording is preferable to the Crown Investments et al relief insofar as
a policy seeking only to recognise something lacks direction as to what is in fact intended to
be done. Mr Ferguson agreed with that view, and that the desired course of action might be
expressed more simply. We consider, however, that adopting the date of notification of the
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Proposed District Plan (Stage 2) is unnecessarily restrictive (not to mention retrospective). We
consider that the relevant date should be the date of decisions on the Proposed District Plan
(Stage 2), which will coincide with all of the rules in Chapter 24 having legal effect (pursuant
to section 86B(1) of the Act).

We therefore recommend a new policy numbered 24.2.1.10 be inserted into Chapter 24.2.1
worded as follows:

“Enable Residential Activity within building platforms created before [insert decision date]
subject to achieving appropriate standards.”

Another new policy suggested for Part 24.2.1 was contained in the submission of Wakatipu
Wilding Conifer Group Inc*! and worded:

“To utilise legal mechanisms at the time of subdivision or land use consent to require
landowners to prevent the ongoing establishment of trees and plants with wilding potential.”

Mr Barr did not support this policy**? on the basis that Chapter 34 of the Proposed District Plan
better addresses the Society’s point than would a new policy.

We concur, essentially for the same reasons.

Before leaving Part 24.2.1, we should note the Telco submissions that sought rationalisation
of the policies in this section to remove overlaps and inconsistencies.

Mr Barr discussed this submission*3 and was satisfied that the policies were addressing
different issues and did not conflict. Mr Mathew McCallum-Clark gave planning evidence for
Telcos. He reiterated the submission, suggesting to us that this was an opportunity that ought
not to be missed to rationalise and reorganise the objectives and policies. While he accepted
there was no harm in a complex policy mix, in his opinion it increased interpretation issues and
inefficiencies particularly at the time of consenting. The recommendations that we have
already made to delete notified Policy 24.2.1.8 and to shift notified Policy 24.2.1.6, accept the
Telco submissions in part. The amendments we have recommended to Policy 24.2.1.2 remove
the overlap with the following policy that the Telcos highlighted. We have likewise
recommended an amendment to Policy 24.2.1.5 that removes the overlap with the previous
policy. We do not agree that, as amended, Policy 24.2.1.5 is surplus to requirements.

In summary, therefore, we think that if our recommendations are accepted, the Telco
submission is best described as accepted in part.

Part 24.2.2: Policies
Notified Policy 24.2.2.1 read as follows:

“Support commercial, recreation and tourism related activities where these activities protect,
maintain or enhance the landscape character and visual amenity values.”
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BSTGT Limited*** and Department of Conservation**® supported the policy as notified.

Fire and Emergency New Zealand**® sought that the policy be amended to include community
activities, so as to provide policy support for strategically placed fire stations to be located in
the Rural Amenity Zone.

Morven Ferry et al sought that the policy be reworded as follows:

“Provide for a range of non-residential activities, including commercial, recreational and
tourism related activities which rely on the rural land resource and maintain or enhance the
landscape character and visual amenity values identified in the relevant Landscape
Classification Unit.”

Federated Farmers*’ also sought supported removal of reference to protection.

Wakatipu Reforestation Trust*®

native habitat restoration.

sought that reference be made on the end of the policy to

Mr Barr discussed the Reforestation Trust’s submission more generally, recommending a new
policy that we will discuss further in section 3.9 below as the appropriate means to address
the submission.

Mr Barr did not support the Fire & Emergency New Zealand submission. He felt that given the
definition of community activities in the Proposed District Plan, the Rural Amenity Zone was
not an obvious choice for their location over the life of the Plan. Rather, he considered that a
location within the Urban Growth Boundaries and close to transport routes were likely to be
preferable.

Mr Barr likewise did not support broadening of the range of non- residential activities. He
drew our attention to the fact that the rules make industrial activities not associated with
wineries a non-complying activity.

He did think, however, that reference to reliance on the rural land resource was a useful
addition to the policy.

Lastly, Mr Barr did not consider the reference to Landscape Classification Units to be necessary
because in his view, the policy has a broader application than the matters that might be
identified in the Landscape Classification Units. He did however, make a minor grammatical
recommendation (delete “the” in the last line of the policy).

We discussed with Mr Barr the fact that the policy omits reference to the most obvious non-
residential activity which might take place in rural areas, namely farming, and whether this
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was consistent with the permitted activity status farming has under the Chapter 24 Rules.
Having reflected on the point, Mr Barr recommended that farming be referenced in the policy
based on the general submissions of Federated Farmers supporting recognition and provision
for primary production activities. We agree with that suggestion. We also agree with Mr Barr
that qualifying the policy so as to require some reliance on rural land resources is a useful
amendment which makes the policy more consistent with the Rules that only provide
favourably for a limited range of commercial activities.

With that addition, however, we think that Mr Barr’s reasoning for not accepting the Fire and
Emergency submission seeking reference to community activities rather falls away. If
community activities can demonstrate a reliance on the rural land resource, then we think it
is legitimate that it be given some policy recognition. We regard this also as consistent with
the rules that, as Mr Barr pointed out, would make such activities a discretionary activity.

We agree, however, with Mr Barr that making the list of activities inclusive, and thereby
potentially assisting industrial activities that the Plan classifies as non-complying, would not
be appropriate.

We also agree that support for indigenous habitat restoration is better dealt with as a discrete
topic.

Although Mr Barr did not specially address it, we also consider that the word “protect” should
be deleted since the relevant objective does not use it.

Looking at the interrelationship between this policy and the objective, as we have
recommended it be amended, there are two clear inconsistencies. The first is that we have
recommended that reference to landscape character values be deleted from the objective (to
remove duplication between it and Objective 24.2.1). Second, the objective refers to amenity
values, whereas the policy focuses on visual amenity values. The latter are of course a subset
of the former. We think that the solution is to shift this policy, as amended, so it sits under
Objective 24.2.1, with which it would be consistent.

Accordingly, we recommend that Policy 24.2.2.1 be relocated in Part 24.2.1, numbered
24.2.1.6, and worded:

“Provide for farming, commercial, community, recreation and tourism related activities that
rely on the rural land resource, subject to their maintaining or enhancing landscape character
and visual amenity values.”

Notified Policy 24.2.2.2. read as follows:

“Ensure traffic, noise and the scale and intensity of non-residential activities do not adversely

impact on the landscape character and visual amenity values or affect the safe and efficient
operation of the roading and trail network or access to public places.”
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The sole submission Mr Barr noted on this policy was that of Slopehill Properties Limited**®,
who sought that the policy be qualified to refer to significant adverse impacts. Mr Barr did not
recommend acceptance of that submission. He thought a limitation to significant effects
would go too far and that as worded, it could not be construed as a “no effects” policy. While
we agree with Mr Barr that a limitation to significant impacts would go too far, we have less
confidence than him that it could not be interpreted as a no effects position. We therefore
recommend insertion of a “no more than minor” test.

More fundamentally, the reference to landscape character and visual amenity values raises
the same issues with the previous policy, as discussed above. On the face of the matter, it
might also be transferred to Part 24.2.2.1. However, unlike Policy 24.2.2.1, it is not clear to us
that this policy is correctly focused on landscape character and visual amenity values. It is
difficult to conceive how traffic and noise for instance could have adverse effects on landscape
character and visual amenity values. Such matters are much more obviously related to
maintenance of the broader range of amenity values that the objective is focussed on.

The absence of any submissions giving us scope to further amend the policy to align it with the
objective puts in something of a quandary, because our reading of the intent of the policy
would align it with Objective 24.2.2. We therefore do not recommend that it be shifted.
Rather, we recommend that it be renumbered 24.2.2.1 and amended to read:

“Ensure traffic, noise and the scale and intensity of non-residential activities do not have an
adverse impact on landscape character and visual amenity values that is more than minor, or
affect the safe and efficient operation of the roading and trail network or access to public
places.”

We further recommend that if the Council shares our view that this policy should more
correctly be focussed on amenity values, rather than landscape character and visual amenity
values, then it notify a variation to make that change.

As notified, Policy 24.2.2.3 read:

“Restrict the type and intensity of non-residential activities to those which are compatible in
visual amenity terms and in relation to other generated effects (e.g. traffic, noise, and hours of
operation) with surrounding uses and the natural environment.”

Mr Barr drew to our attention the submission of Morven Ferry et al that sought this policy be
deleted. The submission argues that there is no justification for compatibility or comparability
of non-residential activities and suggests that the different scale and nature of effects
generated from non-residential use means that the policy could not often be achieved in most
instances. It is also suggested that the policy repeats the “reverse sensitivity concerns”
addressed in Policy 24.2.2.2.

Slopehill Properties Limited*®® also suggested that the policy was not necessary for
implementing relevant objectives given the overlap with other proposed policies.
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Mr Barr thought that there was utility in the policy, particularly in an environment dominated
by rural living land uses. He thought that a focus of the Rural Amenity Zone should be on
managing and maintaining amenity generally, while recognising that farming occurs, but a
relatively lower intensity than in the Rural Zone elsewhere in the district.

Addressing the concerns expressed in the Morven Ferry et al submission, the policy does not
say that effects should be comparable with surrounding uses, but rather that they should be
“compatible”. We think that if, by contrast, the effects of a proposed non-residential use are
incompatible with the surrounding uses, those are certainly something we consider worthy of
policy direction.

In terms of the suggested duplication with notified Policy 24.2.2.2, we agree that there is a
level of duplication that should be addressed, because both focus on visual amenity issues, but
because this policy addresses the wider range of amenity effects, we consider that there is a
role for it. We might have had a different view had we had the ability to focus Policy 24.2.2.2
on the full range of amenity effects but, for the reasons discussed above, that is not the
position.

In summary, we recommend that this policy be renumbered 24.2.2.2 and amended to read:

“Restrict the type and intensity of non-residential activities to those which are compatible in
relation to generated effects (e.g. traffic, noise, and hours of operation) with surrounding uses
and the natural environment.”

Notified Policy 24.2.2.4 read:

“Ensure traffic generated by non-residential development does not individually or cumulatively
compromise road safety or efficiency.”

Slopehill Properties Limited*® sought that this policy be deleted on the basis that it is not
necessary to implement the relevant objectives, given the overlap with other proposed
policies.

NZTA supported the policy, but sought that it refer to the safety and efficiency of the entire
transport network, including pedestrians, cyclists, active networks: i.e. not just the road.

Mr Barr recommended acceptance of the NZTA submission. He did not specifically address
the Slopehill Properties request, but obviously concluded it was not justified.

For our part, we think there is a role for this policy because it is the only policy addressing
cumulative effects on the road network. However, having recommended deletion of reference
to infrastructure in this objective, we think this policy is more appropriately placed in Part
24.2.4,
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However, we do not agree that its scope needs to be broadened beyond the road network and
its users, including pedestrians and cyclists. The policy focusses on “traffic” effects. We did
not have any evidence suggesting that traffic generated by non-residential activities has the
potential to adversely affect use of pedestrian walkways and cycle trails, and we do not
consider that it can be read, sensibly, as including pedestrian or cycle traffic on such trails.

In summary, we recommend that notified Policy 24.2.2.4 be shifted and renumbered 24.2.4.7,
but otherwise be left unchanged.

Notified Policy 24.2.2.5 read:

“Ensure non-farming activities with the potential for nuisance effects from dust, visual, noise
or odour effects are located a sufficient distance from formed roads, neighbouring properties,
water bodies and any residential activity.”

Consequent on other recommended amendments, we recommend this be renumbered
24.2.2.3.

Federated Farmers®®? supported this policy.

Mr Barr noted the submission of C Dagg®®® as being relevant in this context. As previously
noted, that submission sought amendments to policies to ensure that reverse sensitivity
effects of establishing activities in close proximity to farming units in established rural
residential properties are considered.

Morven Ferry et al sought deletion of the policy as being repetitive of notified Policy 24.2.2.2.

Slopehill Properties Limited*®* sought that the policy be amended to refer to non-farming
commercial activities so as to exclude the potential nuisance effects from rural living activities.

Mr Barr did not agree with the Morven Ferry et al submission. He considered that it is more
specific to the natural resources that amenity is derived from within the Basin.

As regards the Dagg submission, Mr Barr noted the absence of specificity as to what exactly
was sought and concluded that in the absence of additional information from the submitter,
the existing reverse sensitivity policies in Chapter 24 are the most appropriate. Accordingly,
he recommended retention of the policy unchanged.

We did not hear any evidence in support of the Dagg submission, and thus are in no better
position to augment the reverse sensitivity provisions of the chapter based on it than was Mr
Barr.

We also disagree with the Morven Ferry et al submission, essentially for the same reasons as
discussed above: because the existing form of Policy 24.2.2.2 does not address amenity values
other than visual amenity values, there is a role for this policy.

462
463
464

Submission 2540
Submission 2586
Submission 2584: Supported by FS2719

112



647.

648.

649.

650.

651.

652.

We do not accept the relief sought by Slopehill Properties Limited. Inserting the word
“commercial” would potentially permit industrial activities with nuisance effects to establish
in the Rural Amenity Zone, which we do not regard as either desirable or consistent with
Objective 24.2.2. We do agree, however, that the submitter has a point and that, in this regard
at least, rural living activities should be classed along with farming. We think that this can be
done more directly with some suitable rewording as follows:

“Ensure non-residential activities other than farming, with the potential for nuisance effects
from dust, visual, noise or odour effects, are located a sufficient distance from formed roads,
neighbouring properties, waterbodies and any residential activity.”

Consequent on other recommended amendments, this Policy would be 24.2.2.3.
Notified Policy 24.2.2.6 read:

“Ensure informal airports are located, operated and managed to maintain the surrounding
rural amenity, having regard to the differing densities of the Zone and Precinct.”

Mr Barr noted only the submission of Slopehill Properties Limited*®® as being relevant to this
policy. That submission sought that the words “having regard to the differing densities of the
Zone and Precinct” be deleted as superfluous. Mr Barr did not agree with that submission. He
noted®®® that there are not likely to be sites created under the Precinct that could meet the
permitted activity standard that requires a 500 metre separation from the boundary of a
residential unit.

That would seem likely as a matter of fact*®’. However, we had difficulty following Mr Barr’s
reasoning linking that to the wording of the policy. We understood him to be saying that
informal airports are not likely to be able to be located in a manner that maintains the
surrounding rural amenity (using the 500 metre separation as a proxy for maintenance of rural
amenity).

However, the difficulty with the existing policy wording is that it could be read as suggesting
that a lesser standard of separation is appropriate in the Precinct areas, having regard to the
higher density of development envisaged as potentially occurring in that sub-zone. For
reasons that we will discuss further in relation to Submission 2663 on Rules 24.4.12, 24.4.28,
and 25.5.18, we do not think that is appropriate. Accordingly, we recommend that Policy
24.2.2.6 be renumbered 24.2.2.4 and amended as sought by the Slopehill Properties
submission to read:

“Ensure informal airports are located, operated and managed to maintain the surrounding
rural amenity.”
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Part 24.2.3: Policies

Mr Barr did not identify any submissions opposing Policy 24.2.3.1, which relates to reverse
sensitivity effects on informal airports. We need therefore not consider it further, and
recommend it be adopted as notified.

Policy 24.2.3.2 as notified, read:

“Ensure reverse sensitivity effects on residential lifestyle and non-residential activities are
avoided or mitigated.”

Slopehill Properties Limited*®® sought that the words “residential lifestyle” be replaced by
“rural living”. The stated rationale for the submission is to address a lack of clarity as to what
is meant by “residential lifestyle”.

Mr Barr did not specifically discuss this submission other than to the extent that the tables
attached to his Section 42A Report recommended its rejection.

For our part, the revised wording sought in this submission would result in the wording of the
policy better aligning with the objective. However, we have a more substantive problem with
the policy as stated. As discussed above in the context of submissions on Objective 24.2.3,
reverse sensitivity issues arise when a new more sensitive activity locates in proximity to an
existing activity, giving rise to adverse effects that had not previously been an issue.
Residential activities, including in the rural environment, are typically regarded as a sensitive
activity with the potential to give rise to reverse sensitivity effects. We cannot currently
conceive of a more sensitive activity whose establishment adjacent to a residential activity in
the rural environment might give rise to reverse sensitivity effects.

We therefore wonder whether Policy 24.2.3.2 is round the wrong way, and what is in fact
meant to be ensured is that reverse sensitivity effects resulting from new rural living and non-
residential activities are avoided or mitigated. The way the objective is framed would suggest
that to be the case.

Be that as it may, the limited scope for amendment provided by submissions means that if the
policy does not capture the intended course of action, it will need to be addressed by way of
variation. We recommend that the Council consider what this policy is seeking to achieve with
that possibility in mind.

As itis, however, we recommend that the sole submission on it be accepted and that the policy
be reworded to read:

“Ensure reverse sensitivity effects on rural living and non-residential activities are avoided or
mitigated.”
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The sole submission on Policy 24.2.3.3, which seeks to support productive farming activities,
is that of Federated Farmers*®® which supported the retention of the policy unchanged. We
recommend it be adopted as notified.

Part 24.2.4: Policies
As notified, Policy 24.2.4.1 read:

“Avoid adverse cumulative impacts on ecosystem services and nature conservation values.”

The only submission we have identified on this policy is that of Slopehill Properties Limited
that sought that all of the policies in this section of Chapter 24 be deleted on the basis that
any matter addressed in them could be captured in the alternative policy framework
suggested seeking to provide for rural living. The Slopehill Properties Limited submission was
the subject of expert planning evidence from Mr Farrell who provided no evidential support
for the alternative policies set out in the submission. We infer that he did not support the
relief sought. On that basis, we do not think it necessary to consider the submission further
as it related to Policy 24.2.4.1, or indeed the policies in the balance of this section of the
chapter.

We therefore recommend that Policy 24.2.4.1 be adopted as notified.
As notified, Policy 24.2.4.2 read:

“Provide for improved public access to and the maintenance and enhancement of the margins
of waterbodies including Mill Creek and Lake Hayes.”

Aside from the Slopehill Properties Limited submission noted above, the sole submission
specifically on this policy is that of Federated Farmers*’°, who sought that it be reworded as
follows:

“At the time of subdivision or land use change, provide for improved public access to and the
maintenance or enhancement of the margins of water bodies including Mill Creek and Lake
Hayes, as development occurs.”

This submission pointed out that there may be practical difficulties in improving public access
over or in proximity to farm land.

Mr Barr did not consider the suggested amendments to be required. He noted*’! that the
Proposed District Plan generally, and Chapter 24 in particular, regulate development and
cannot initiate courses of action until development is proposed. Thus, while he agreed with
the point underlying the submission, he did not think an amendment to the policy was
required.
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We concur with Mr Barr’s reasoning and note that Mr Cooper’s tabled evidence for Federated
Farmers did not seek to pursue the matter. However, for the reasons set out in section 2.7
above, we do support Federated Farmers submission insofar as it seeks that maintenance and
enhancement be expressed as alternatives. We also consider the policy would read more
easily with some punctuation. Accordingly, we recommend that the policy be amended to
read:

“Provide for improved public access to, and the maintenance or enhancement of, the margins
of waterbodies, including Mill Creek and Lake Hayes.”

For reasons that will shortly become apparent, we recommend that this policy be renumbered
24.2.4.3.

As notified Policy 24.2.4.3 read:

“Provide adequate firefighting water and fire service vehicle access to ensure an efficient and
effective emergency response.”

Fire and Emergency New Zealand*’? sought that the words “fire service” be replaced by
“emergency”. Mr Barr supported that suggested change.

Morven Ferry et al sought that this and the following two policies be deleted and replaced by
a cross reference to the provisions of Chapter 27. Mr Barr did not support that suggested
change on the basis that Chapter 27 applies to subdivision and development, but not all
development is derived from a subdivision. We agree with Mr Barr’s recommendation,
essentially for the same reasons. Having recommended that the objective relate both to
subdivision and development and land uses not forming part of subdivision and development,
itis important that the policies of this section of Chapter 24 provide guidance on infrastructure
requirements related to land uses.

We likewise concur with Mr Barr’s reasoning in relation to the Fire and Emergency New
Zealand submission. We do not know if the requirements for access for fire engines differ
from those of other emergency vehicles, but clearly the policy should provide for all
emergency vehicles.

We therefore recommend that Policy 24.2.4.3 be renumbered 24.2.4.4 and amended to read:

“Provide adequate firefighting water and emergency vehicle access to ensure an efficient and
effective emergency response.”

As notified, Policy 24.2.4.4 read:

“Ensure development does not generate servicing and infrastructure costs that fall on the wider
community.”

Federated Farmers*’® supported this policy.
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NZTA*# sought that the policy be amended to direct that costs not fall on infrastructure
providers.

In his Section 42A Report, Mr Barr indicated that this policy was not intended to be a “no cost”
policy to the Council, but rather to ensure that activities not otherwise contemplated by the
Rural Amenity Zone framework do not place an undue burden on infrastructure providers.
Accordingly, his initial recommendation was that the NZTA submission be accepted.

We discussed with Mr Barr whether the recommended policy set too high a bar for subdivision,
development and land use. In his reply evidence*”>, Mr Barr accepted that as he had initially
recommended it, the policy could be interpreted to say any cost generated by the
development does not fall on the community. As he noted, costs associated with development
do in practice fall on the community, but the Council has the opportunity to manage those
costs through development contributions and rates set under the Local Government Act.

Mr Barr recommended that he policy be rephrased to align with the intention set out in Section
42A Report. His revised recommendation was that the policy be amended to read:

“Ensure development has regard to servicing and infrastructure costs that fall on the wider
community including infrastructure providers.”

We agree with the intent of Mr Barr’s recommendation, but consider it can be better
expressed if the policy were reworded to read:

“Ensure that consideration of development has regard to servicing and infrastructure costs that
are not met by the developer.”

This formulation ensures that the focus of intention is on the processing of development
applications and avoids any issue as to who the “wider community” might consist of. As Mr
Barr observed, the Morven Ferry et al submissions that sought deletion of the policy provide
scope for the changes recommended. As a consequence of other recommendations, the policy
is renumbered 24.2.4.5

As notified, Policy 24.2.4.5 read:

“Ensure development infrastructure is self-sufficient and does not exceed capacities for
infrastructure servicing.”

Aside from the Morven Ferry et al, this policy was the subject of two interrelated submissions
from Public Health South*’®. The first submission sought that the words “self-sufficient” be

deleted from the Policy as noted.

The second submission suggested addition of a new policy worded as follows:
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“A reticulated water and wastewater system is preferentially installed in any new subdivision
should it not be possible to join existing infrastructure.”

The Public Health South submission explained the rationale for the relief it sought as related
to the natural ecological limits to the cumulative effects from onsite wastewater disposal
systems in the district, given that the majority of LCUs with high capacity to absorb
development are not connected to reticulated sewage or drinking water The submitter
supported a proactive approach to installing and connecting to reticulated systems to reduce
ecological harm and to protect health. The submission also referred to the issues for Council
if smaller satellite communities serviced by their own systems fail due to overloading, and
therefore suggested a preference for joining existing schemes.

We discussed with Mr Barr whether, like the previous policy, Policy 24.2.4.5 sets too high a bar
for subdivision and development, particularly given the stance the Council had taken on road
infrastructure capacity.

Mr Barr addressed the issue in reply*’’ suggesting that the policy refer only to development
infrastructure that is self-serviced. Mr Barr suggested also that the policy might refer to
environmental capacity, so as to address in part the Friends of Lake Hayes Society*’®
submission discussed in Section 2.8.

While we understand the rationale for Mr Barr’'s recommendation, we think this particular
policy suffers from a lack of clarity as to what it is trying to achieve. Chapter 27 alread